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PREFACE 


I have prepared this hook with the express object of meeting 
the requirements of those who are embarking for the first time 
on the study of the Practice and Law of Banking, either for the 
purpose of their daily work ,or with the intention of taking the 
examinations of the Institutes of Bankers in this subject. 

In view of its great importance from both a practical and 
an examination standpoint, the law relating to Bills of Exchange 
has received detailed treatment, and the Bills of Exchange Act, 
1882, is reproduced in the Appendix with cross references to the 
text which I hope the reader will find useful. 

During the process of compilation, I have necessarily made 
constant reference to the recognized authorities and standard 
works on the subject, but my acknowledgments are specially 
due to the works of Sir John Paget, Sir MacKenzie Chambers 
and Dr. Heber Hart, and, of course, to those abecedaries of 
the banking student. Questions on Banking Practice and Legal 
Decisions Affecting Bankers. 

In the preparation of the completely revised fourth edition, I 
have had the advantage of unstinted help and advice from 
Mr. Maurice Megrah, whose unrivalled knowledge of the law of bills 
of exchange and of banking has led to a rewriting of parts of the 
original text, with benefit, I am sure, to those who rely on this 
book for practical and examination purposes. 


October, 1945. 


S. E. T. 


PRINCIPLES OF BANKING 

PART I 

THE BANKER 


CHAPTER 1 

THE RISE AND GROWTH OF ENGLISH 
BANKING 

Banking in this country may be said to have originated many 
centuries ago in the business of money-lending or usury conducted 
by wealthy Jewish merchants in London. These early financiers 
were subject to much interference, and ultimately were expelled 
from the country. Later, in the fourteenth century, a similar 
type of business was carried on by merchants from the Lombard 
States of Italy, from whom is derived the name of that famous 
London thoroughfare, Lombard Street, E.C. 

These early money-lenders were not really bankers, as we 
understand the term. They made profits by lending their own 
private capital, and performed only one side of the modem banker’s 
characteristic function of borrowing from some customers in order 
to lend to others. 

It was not until about 1645 that any organization similar to 
that of a bank began to take shape. About this time, London 
merchants began to leave their surplus wealth for safekeeping with 
the goldsmiths, who issued in return signed receipts, called 
“ goldsmiths’ notes ” — the forerunners of the modem bank note — 
which were written undertakings to return the money deposited 
to the bearer on demand. 

The goldsmiths leamt by experience that they could safely and 
profitably lend out a part of the funds left with them in this way, 
for only a comparatively small proportion of gold was needed in 
their tills to meet current withdrawals and probable demands. 

In time, therefore, the more enterprising of them began to make 
advances by the issue of notes payable to bearer on demand and to 
pay interest as an inducement for the deposit of money with them 
(at a lower rate, of course, than they charged for loans), while some 
of them abandoned their original functions and applied their 
whole energies to this new banking business. At the same time, 
competitors sprang up who were bankers first and last, and who 
performed no function other fhan rtj ffit ; ealing in money and 
issuing bank notes. " '■ 


i 



2 PRINCIPLES OF BANKING 

The Rise of the Bank of England 

The foundation of the Bank of England in 1694 marked the 
first step in the direction of joint-stock banking in this country. 
In return for a loan of £1,200,000 to the Government of the day, 
the subscribers were granted a charter incorporating them as the 
Bank of England, with the privilege of issuing notes payable to 
bearer on demand up to the extent of the sum lent. _ 

The new bank -was an immediate success, and, in order to 
prevent the formation of rival institutions, an Act was passed in 
1708 forbidding the issue of notes payable to bearer on demand by 
any joint-stock bank other than the Bank of England. 

As the issue of notes was the essential function of all banks in 
those days, the Act had the practical effects of preventing the 
formation of joint-stock banks and of confining the function of 
note issue in England and Wales to a multitude of small private 
banks, which were subject to no legal regulation and were in many 
cases totally unfitted to bear their responsibilities. 

‘ The Beginnings of the Cheque System 

Another important result of the Act of 1708 was to cause a 
change in the functions of bankers in London. Here, and in the 
surrounding district, the Bank of England note was supreme, and 
its predominance eventually caused the London private bankers 
to abandon the issue of notes, and to develop deposit banking, i.e., 
the acceptance of deposits, withdrawable on demand in writing 
signed by the depositor. 

About 1780, the London bankers began to issue printed forms 
of cheques, by which depositors could withdraw such amounts as 
they required, or instruct their bankers to pay third parties. Like 
the notes they superseded, these early cheques were invariably 
made payable to bearer on demand. 

Financial Difficulties Created by the Napoleonic Wars 

Early in the nineteenth century, banking in this country was 
in the hands of three different types of institution. First, there 
was the Bank of England, supreme by virtue of its charter and its 
monopoly of the issue of notes in and around London. Then there 
were the^ London private banks, struggling to establish the system 
of deposit banking and the issue of cheques. Finally, there was 
the heterogeneous group of uncontrolled small private note- 
issuing banks throughout the country, founded and conducted by 
people in almost every walk of life — cheesemongers, miners grocers 
and innkeepers. ' ° 

It is not surprising that a sequence of disturbing factors should 
entirely disorganize such a weakly-bnit fabric. England’s par- 
. “"‘•..ticipation in the Napoleonic Wars towards the close of the 
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eighteenth century had involved her in serious financial difficulties. 
The Bank of England’s gold reserve had been seriously depleted, 
and, when rumours of a French landing brought about a panic 
and a demand for gold, an Order .in Council had to be issued in 
1797 permitting the Bank to suspend payments in cash. 

Banking and Currency Troubles 

In succeeding years, there was almost continuous trouble over 
the banking and currency systems. Violent speculation and 
disaster followed the declaration of peace with Napoleon in 1814, 
and hundreds of private note-issuing banks failed. The collapse 
of the note issues meant a reduction in the volume of the paper 
currency, so gold fell in price, and the exchanges became un- 
favourable to London. In 1S16, when Britain adopted gold as the 
sole standard of value, the Bank attempted to resume cash 
payments, but was not able to do so until 1821, when its notes 
were made convertible into gold. 

In some quarters, the currency and banking difficulties were • 
attributed to the monopolistic privileges of the Bank of England, 
and, in subsequent years, a number of Acts were passed with the 
object of mitigating the effects of its monopoly. 

An Act of 1826 permitted the establishment of joint-stock 
banks of issue with unlimited, liability provided they did not 
conduct business within a radius of sixty-five miles of London. 
This important enactment not only lessened the Bank’s monopoly 
of joint-stock banking, but also strengthened the provincial 
banking fabric by permitting strong joint-stock banks to replace 
many weak private bankers. 

The Bank Act of 1833 marked the beginning of the present 
banking system. This Act permitted the establishment in London 
itself of joint-stock banks for the transaction of all banking 
business other than the issue of notes to bearer on demand. In 
this respect the Act still further modified the power of the Bank of 
England, although, in another direction, the Bank’s prestige was 
increased, for, by the same Act, its notes were made legal tender 
in England and Wales for all payments over £5 (except by the 
Bank itself or its brandies). 

The passing of the Act of ‘1833 was followed immediately by the 
establishment in London of several joint-stock banks — the fore- 
runners of the great institutions of to-day. While they developed 
deposit banking and the cheque system with great benefit to the 
community, there was much criticism of the unregulated note issues 
of the Bank of England and of the private banks, and, on this 
matter, great controversy arose between two opposing schools of 
thought, the Currency School and the Banking School. 
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The so-called Currency Theorists held that bank notes should 
be issued only to provide convenient and economical substitutes ior 
metallic money ; they maintained that the issues should be limited 
to the amount of gold held against the notes, and that the circulation 
of notes should be regulated according to the flow of gold into and 
out of the national reserves. 

The Banking School took the view that the issues of notes could 
safely be left to the discretion of the bankers, so long as the circu- 
lating currency was limited by them to the legitimate demands of 
business and trade ; they held that any notes in excess of trade 
requirements would be presented for encashment ; that, so long 
as an adequate reserve was maintained, strict convertibility would 
be ensured and inflation prevented svithout the necessity of holding 
gold to cover every note issued. 

The Bank Charter Act, 1844 

In the end, the Government brought about far-reaching changes 
by passing the Bank Charter Act, 1844. In some respects the 
Act was a compromise : although it ensured the maintenance 
of adequate gold reserves behind the Bank of England note, it 
provided also for a limited issue against securities. 

The Act laid down that the Bank of England was to be divided 
into two distinct departments, called the Issue Department and 
the Banking Department respectively. The Issue Department 
was authorized to issue notes against securities (the Fiduciary 
Issue) to the amount of £14,000,000, and was required to cover 
all issues in excess of this amount by gold and silver in reserve, 
the silver not to exceed one-fourth of the gold held. Any person 
was to be entitled to demand notes from the Issue Department 
in return for gold bullion at the rate of £3 17s. 9d. per ounce 
standard, i.e., lid. per ounce below the legally fixed mint 
price oi gold, while, in order to ensure full publicity regarding 
its position, the Bank was required to publish, in the London 
Gazette, a Weekly Return of the assets and liabilities of both 
Departments. 

Those responsible for the Act were determined that the English 
issue of bank notes should be ultimately concentrated in the hands 
of the Bank of England. Hence it was provided that no further 
banks of issue were to be established, and that any existing bank 
losing the right of issue should not be entitled to resume such issue. 
It was also decreed that if, after the passing of the Act, any country 
bank ceased to issue notes, the Bank of England could obtain an 
Order in Council empowering it to increase its fiduciary issue by 
two-thirds of the lapsed issue. The object of centralizing the 
English note issues in the hands of the Bank of England was attained 
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in 1923, when the Bank took over the remnant of the private bank 
note issue in England and Wales. 

The Act of 1844 aimed at ensuring the absolute convertibility 
of note issues in this country, together with full publicity regard- 
ing the amount of the issues and of the reserves held against them. 
It aimed also at so regulating the paper currency that inflation 
would be prevented, speculation and crises obviated, and the foreign 
exchanges stabilized. 

The Growth of the Joint-Stock Banks 

Succeeding years saw a great increase in the power and influence 
of the Bank of England. Its note issues were the sole legal tender 
paper currency until the outbreak of war in 1914, whilst it acted as 
banker to the British Government and, in course of time, to all the 
other banks in the country, an arrangement that proved of vital 
significance in its relation to the structure of the English banking 
system and the London Money Market. 

During this time the joint-stock banks were by no means at 
a standstill. Faced from the outset with jealousy and even open 
hostility on the part of the Bank of England and the private 
bankers ; hampered by the difficulties which necessarily attended 
inexperience, and forced to develop the comparatively new system 
of deposit banking, the early joint-stock banks nevertheless made 
great progress, and, in the half-century following 1844, two important 
changes in the law did much to strengthen their position and 
facilitate their development. 

The first of these was the extension of limited liability to Banks 
by an Act of 1858. The shareholders in the first joint-stock banks 
were liable in full for all debts of the companies, and it was not 
until 1858 that the principle of limited liability, which had already 
been applied to other corporations, was extended to banking 
concerns. This gave a further impetus to the expansion of joint- 
stock banking, for the limitation of liability made bank shares more 
attractive to investors who previously could not afford to risk 
holding them. 

In 1879, the principle of reserve liability was legalized, i.e., 
limited companies were empowered either to increase the nominal 
amount of their shares so that a certain amount over and above 
that paid up on each share could be called *up only in the event 
of liquidation of the company ; or to resolve that a portion of 
the existing uncalled amount of each share should be callable 
only in the event of the company's winding-up. The adoption 
of this principle by the joint-stock banks gave depositors and 
creditors an added security by creating a reserve which could 
be called upon only in the last resort (see also page 17). 



fi !U! *■: 

The Enftlteh 8j'.t<nn of Note IiMt* 


rupnrid it a: d. at tlr • t 

A 1 . jt~v.it, rntn -s of ti r i- t 
Bank’*, hductarv ctrod v, t<~i 
latum, uhuh c uttftS i-- :■ m wd 

unwn.nn int r vf>*:»mce *4 ti.-- * - 



capable of automatic « \;wv. *u. s.i i -.>r\ , ! > 5 ' < ’ ■ , :'b 

nuatr Mumhc*. o! eurrerrv b>r b-tstnn.it** tiv.d'* tr * : t*. 

In the difficult v. nr and ; v> War v* 5 -'i t 1928. ;! <- j — 
was to ««ntt* extent d 5>v nr' '.ht! urn <>f Tr'-mur;.. t 



Isnt well-known authontic* : 


' it t.Mt <>■:( 


> * I v £*- • »Vi- *< * 


sysum partly acomutul for tit- pro',. w-d p* •■**.*? ri-p > — y :t 
in this connin’, particularly as r.er.p.utri rvitli th- n:>*s\ pr-'-p-n 
conditions in th<* Unit'd Stat* vh<*r<* an ••hi'tsc ttsj.ri* 


possible the expansion of eurn ney and rfrdtt 5” k*?**> jv.e-r 
business demand*. The dual rv't«*m of ja-t- i r\i rim: tn 


consequence of the i*v-ue of currency not* , bv th** Tre.o-.ity abu 
had obvious disadvantage, and amalr.un.uinn uf tin* i**ue. wa», 
clearly essential. ' 


The Currency and Rank Notes Act, 1928 

This Act provided for the amalgamation of the* Treasury ami 
Bank note issues, and for greater elasticity in the Rank’s issue. 
It provided that, «s fro n: or. apfoir.UJ tf.ry, fixed subsequently ns 
22nd November, 1928, all outstanding currency not*--, acre to be 
deemed to be Bank of England notes, and the Ranh was made 
responsible for their repayment. The existing restriction on the 
Bank’s power to issue notes below £8 was removed, ami the Rank 
was given authority to issue notes for £1 and 10.,.. which were 
made legal tender for the payment of any amount in Britain and 
Northern Ireland, even by the Bank itself or nnv of its branches. 
The £5 Bank note was made legal tender in England and Wales 
for payment of any amount, except by the Bank itself or its branches, 
and not, as under the Act of 1833. legal tender for payments above 
£5 only. 

The Bank was also authorized to issue- notes against the Issue 
- ... Department’s total holding of gold coin and gold bullion (and not 
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gold or silver, as under the Bank Charter Act, 1844), and, in addition, 
to' increase, its fiduciary issue to £260,000,000. The securities so 
held could include silver coin to an amount not exceeding £5, 500,000. 

The Act of 1928 thus retained the principle of a fixed fiduciary 
issue established by the Bank Charter Act ; but it met the demand 
for a more elastic note issue by permitting the Bank of England 
to increase the fiduciary issue above the fixed limit with the sanction 
of the Treasury and, in certain circumstances,. of Parliament. As a 
result, the Bank’s fiduciary issue at the time of writing (April, 1945) 
totals £1,250 millions. 

FEATURES OF MODERN ENGLISH BANKING 

The development of the joint-stock banks has naturally been 
bound up with that of the country as a whole, and their organization 
has been continually improved to keep pace with modern conditions. 
Striking features of that development include the concentration 
of the banks by amalgamation and absorption into a small number 
of very large institutions ; the establishment by the larger institu- 
tions of branches throughout the country ; the extension of the 
activities of English banks to other countries, the development of 
the Central Reserve System, and the spread of mechanization and 
other economies. 

"v 

Amalgamation in English Banking 

The process of amalgamation between the banks has resulted 
in the development of vast organizations, notably the " Big 
Five " — the Midland, Lloyds, Barclays, the Westminster, and the 
National Provincial — with head offices in London and branches 
throughout the country. 

The growth in the size of English banks has occasioned a certain 
amount of uneasiness. Some people maintain that the concentra- 
tion of enormous resources under the control of a small number of 
bank directors constitutes a danger to the community. Some fear 
the harmful effects of monopoly, whilst others fear that such large 
institutions may become unsound. 

So far as tire customer is concerned, the process of amalgamation 
is attended by the disadvantages involved in the disappearance of 
the personal element. The centralization of control at Head 
Office introduces an element of " red-tape ” which limits the 
initiative of the local manager, while there is a tendency for both 
the manager and the head office to have less of that essentially 
specialized knowledge of local occupations, industries, customs and 
prejudices which was so characteristic of the old private banker. 
Furthermore, there is some danger that the continual growth of 
the banking institutions may result in the inadequate supervision 
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justified. Some of the banks have to some extent counteracted 
these tendencies by the formation of local directorates. 

In spite of criticism, the balance of opinion is that large scale 
organization has, on the whole, been advantageous both to the 
banking system and to the community. Nevertheless, in 1924 and 
again in 1925, the Chancellor of the Exchequer announced that no 
further amalgamations of the large joint-stock banks would be 
favoured. 

Expansion Both at Home and Abroad 

The remarkable expansion of the branch banking system is trace- 
able to the intensity of competition between the leading institutions, 
the desire to provide every convenience for customers, the endeavour 
to increase business and profits by tapping new resources, and the 
wish to effect greater economy by saving agents’ commissions and 
expenses. 

For a long period of years, foreign banks have had branches ' 
in London and other world centres, but before 1911 the interests 
of English banks in places outside this country were entirely 
served through the agency of foreign institutions. In the past, 
this policy applied even to the neighbouring countries of Scotland 
and Ireland, and it was, consequently, a marked departure from 
established practice when certain leading English banks opened 
branches in important continental towns, and also acquired 
interests in or established working agreements with banks in 
Scotland, Ireland, and other countries. 

The Development of the Central Reserve System * 

A highly important feature of the British banking system is 
the arrangement whereby the liquid cash reserves of the great 
banks are concentrated in the hands of the Bank of England, which 
thus acts as the banker’s bank, and, largely by virtue of this fact, 
occupies a position of great influence and power in the Money Market. 

The branches of the joint-stock banks in London and throughout 
the country maintain on hand only sufficient cash to meet their 
ordinary requirements for till money ; they transfer the bulk of 
their surplus funds to the head offices, which maintain a current 
account with each local branch. On the same principle, each 
head office retains only sufficient cash on hand to meet its estimated 
requirements, leaving any surplus funds on current account with 
the Bank of England, whence they may be withdrawn in legal 
tender on demand. As the account of the Clearing House is also 
kept at the Bank, the maintenance by each clearing banker of a 
current account with the Bank facilitates the large transfers 
'* necessary for clearing purposes. 
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\The Bank of England is thus liable to be drawn upon at any 
time to meet heavy demands for legal tender in any part of the ■ 
country. Customers depend on the branch banks for supplies 
of currency ; the branch banks look to their head offices, and these, 
in turn, depend on the' Bank of England. Despite this, the Bank 
conducts its business in the same way as any other banking 
institution, and is under no legal obligation to make special 
provision to meet demands from the banks as distinct from its 
ordinary customers. Nevertheless, its moral obligation to safe- 
guard the nation’s ultimate cash reserve is not unrecognized, and, 
whenever necessary, special measures must be taken to prevent 
any undue depletion of its resources. 

The Spread of Mechanization and Other Economies 

Mechanization was first introduced into the banks in 1930 and 
developed very rapidly, particularly in the head offices and- large 
branches. As a result, the banks were enabled considerably to 
economize their male staff, to relieve the staff of much of the 
drudgery of hand-listing, casting and hand-posting, and to provide 
customers on demand with up-to-date typewritten ledger state- 
ments. There are possibilities of still greater development, e.g., in 
connection Avith centralized ledger posting. 

During the World War, the need for economizing man-power in 
the banks led to the closing of certain branches and agencies, the 
curtailment of certain services for customers, and the introduction 
of various devices intended to economize in effort and time. Some 
of these, e.g., the posting of cheques in one run on the day after 
payment, may be permanently adopted, while the closer co-operation 
between the banks may result in the permanent closing of some 
branch banks and agencies. 


CHAPTER 2 

FUNCTIONS OF THE BANKER 
Definition of a Bank 

English law contains no definition of the term “ bank ", though 
s. 2 of the Bills of Exchange Act, 1882, contains the statement that 
" ' Banker ’ includes a body of persons, whether incorporated or 
not, who carry on the business of banking ", This statement, 
however, is not of much help, for it gives no indication of what is 
comprised by " the business of banking ”. 
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Possibly the most widely recognized definition of a banker is 
that given by Hart, 1 which is as follows : — 

« a bankeFls one who, in the ordinary course of his business, 
deceives money, which he repays by honouring the cheques of the 
persons from whom or for whose account he receives it." 

This definition implies that the essctUial function of abanker 
is the. .acce ptan ce o f de pos its o f funds, witfidrava blc on dema nd 1 ) V 
~c hequ e. Hence the frequently used’ definition of a banker as 
,r ade aler in money , and credit ” is not satisfactory, for there are 
many other forms of financlaTbusiness which' involve dealings in 
money and credit, as, for example, the business of a money-lender, 
or of a bill broker. 

The Banker’s Main Functions 

In addition to receiving money on current account withdrawable 
on demand and for the most_paxt bearing no interest, the banker 
also accepts money on deposit on which interest is allowed and from 
which withdrawals are usually subject to a specified period of notice, 
e.g., seven or fourteen days. Some bankers also accept deposits 
at call , i.e., repayable on demand, usually at a lower rate of interest 
than deposits at notice. 

Though different banks in the same district normally pay the 
same rates of interest, deposit terms and interest rates vary in 
different parts of the country. In the London district, interest rates 
fluctuate with the Bank rate. If, as is frequently the case, the 
banker waives notice, he deducts interest on the amount withdrawn 
for the period of notice. 

The banker uses the funds deposited with him in various ways, 
as in granting overdrafts on current account or loans of fixed amount 
on loan account, or in discounting bills of exchange and promissory 
notes. ^Thus, the main function of a banker is really a dual one — 
^he borrows with one hand in order to lend with the other. He 
functions both as lender and borrower, and makes his profit out 
of the difference between the rate at which he borrows and the rate 
at which he lends. Whilst both aspects are important, the banker’s 
solvency and success depend primarily, on the judgment he displays 
in lending to others what he himself has' borrowed. 

Services of the Banker 

The modem hanker performs numerous services which are of 
great use to his customers and to the community generally. These 
fall into two main groups, viz. : (1) Agency services, and (2) General 
Utility services. ■ " 

The services of the bankeT as an agent include those rendered 
in collecting and paying cheques, bills, promissory notes, coupons, 

1 Law of Banking, page 1. 
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dividends, subscriptions, and insurance premiums ; in conduct- 
ing stock and share transactions (in respect of which he divides 
the commission with the stockbroker) ; in acting in various other 
agency capacities, such as those of trustee, attorney or executor, 
and as agent, correspondent or representative for his customers 
and for other banks and financial houses at home or abroad. 

The banker's general utility services include («) the issue of 
various forms of credit instruments such as letters of credit, 
travellers’ cheques and circular notes, all of which enable the cus- 
tomer to benefit from the banker's reputation for solvency and 
prompt payment ; ( b ) the transaction of foreign exchange business, 
which brings considerable profit to the banker, and provides the 
business community with invaluable facilities for its dealings with 
foreign nationals ; (c) the acceptance of bills of exchange, whereby 
the banker lends his name in return for a commission and thus 
enables his customers to '* trade ” on his superior credit ; (d) the 
safeguard against fire and theft of valuables and important docu- 
ments in his specially constructed strong rooms, a function which 
makes the banker a bailee of the goods entrusted to his keeping ; 
(e) the distribution throughout the country of supplies of legal tender 
currency, with the related duties of withdrawing from circulation 
light coins and soiled notes ; and (/) the giving of opinions as to the 
respectability and financial standing of customers, ■ a function of 
considerable value not only to the banks themselves but also to 
business men generally, since it furnishes them with reliable and 
speedy information as to the general standing of people with whom 
they are dealing, and enables them to avoid losses due to giving 
credit to persons of little or no financial Worth. 

The Utility of Banking 

Banking institutions are an essential part of the credit and' 
currency mechanism. They organize and control the issue and 
circulation of credit instruments ; they regulate the granting of 
bank credit in the form of advances and loans ; they facilitate the 
movement of loanable capital, and make possible its distribution 
and use to the best advantage ; they provide currency when and 
where it is required, and transfer surplus currency from some areas 
to places that are short of supplies. 

The functions of the banks are of inestimable value to trade and 
industry. In acting as intermediaries between large numbers of 
depositors or lenders on the one hand and numerous borrowers 
on the other, banks mobilize capital and make its use effective. They_ 
act__as greyt reseryoirs of loanablamo gey. Into them flow a host of 
smalTstreams ofliquidTfShSsT from them are distributed throughout 
the country supplies of productive capital at the times when and 
in the places where they can be most efficiently used. Countless 
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small sums of money are rendered productive which would other- 
wise remain idle, and the wealth of large and small capitalists is 
rendered mobile and transferred to areas where it can be efficiently 
and profitably employed, to the ultimate benefit of the community 
as a whole. 

The facility with which loans can be obtained from banks acts 
as a stimulus to production and an incentive to industrial enterprise. 
Manufacturers and traders know that they can rely upon the banks 
for sound advice and financial accommodation at difficult periods, 
while the banks, by a judicious regulation of credit, can perform an 
economic function of first importance in checking speculation and 
preventing financial crises. 

The existence of a sound and competitive banking system is in 
itself an en couragement tp saying, thrift and economy. The small 
depositor is brought to appreciate the facilities for safe investment 
which the banks provide, and even the poorer classes become imbued 
with feelings of security and prosperity and are encouraged to 
develop the " saving habit ”. 

When it is remembered to what extent time, money and labour 
are saved by the cheque system, and by the general utility services 
of our banking institutions, it will be seen that a country with a 
sound banking system is possessed of one of the firmest foundations 
of prosperity. 

Glassification of Banks according to Functions 

The functions which we have described are common to nearly 
all banks operating in Great Britain, but it is possible to distin- 
guish a certain degree of specialization based on the transaction 
of a special type of business. 

The Bank of England. — The Bank of England, by virtue of 
the circumstances of its foundation and of its subsequent rise to 
predominance, is in a class of its own. In addition to conducting 
most of the functions of a. modern bank (except the acceptance 
of bills), it acts as banker to the State and to all the other banks 
in the country, assumes responsibility for the safeguarding of 
the nation’s ultimate cash reserve, co-operates with the Treasury 
in the control of the currency and the regulation of the prevailing 
rate of discount and of the foreign exchanges, and has the sole right 
to issue bank notes in England and Wales. ' fc 

The Joint-Stock Clearing Banks. — In the second class are 
included the nine large joint-stock banks which are members of the 
London Clearing House (see Chapter 17), and which have numerous 
branches and a widespread provincial business.- 

Joint-Stock Banks with Specialized Functions.— T here are 

several banks with a snecialized hnsinpcc tu TIC 
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banks of Lancashire cater for the special needs of our great cotton and 
woollen industries {c.g., the District Bank and Williams Deacons 
Bank, with their head offices in Manchester) ; while the Scotch and 
Irish banks specialize in business with/and in Scotland and Ireland 
respectively. Then there are such concerns as the British Overseas 
Bank and the British Bank for Foreign Trade, specializing in the 
financing of overseas trade ; the Yorkshire Penny Bank, catering 
for the poorer classes in the Yorkshire manufacturing centres ; the 
Birmingham Municipal Bank, accepting small deposits from the 
working-class^ population and applying the funds for municipal 
purposes ; the Trustee Savings Banks, whose deposits, though 
mainly of small individual amount, total hundreds of millions ; and 
the Co-operative Wholesale Society, Ltd. (Bankers), which has a very 
large number of shareholders and is .potentially a powerful competitor 
for deposits. 

Private Banks. — The fourth class is now mainly of historical 
importance, as there remain only two important representatives — 
Messrs. Glyn, Mills & Co. (now affiliated to the Royal Bank of 
Scotland) and Messrs. Charles Hoare & Co. — of the once numerous 
class of old-established private banking firms. 

The Dominion and Colonial Banks in London. — In this 
group there are, first, the banks that specialize in business with 
the self-governing Dominions — Canada, Australia, New Zealand 
and South Africa — acting as financial agents for the Dominion 
Governments and undertakings, and conducting most of the 
exchange business between London and the Dominions. Some 
of these banks, such as the Bank of Australasia and the Bank of 
New Zealand, have their head offices in London, although their 
branches and the bulk of their business are located in the Dominions. 

In this, group are also included banks, such as the Bank of 
British West Africa, whose business is primarily with our colonies 
and dependencies, and Barclays Bank (Dominion, Colonial and 
Overseas), which has a widely distributed business in certain 
Dominions, Colonies and foreign countries. 

Then there are the Eastern Exchange Banks, such as the 
Chartered Bank of India, Australia and China, and the Hong- 
Kong and Shanghai Banking Corporation, which are engaged 
primarily in the conduct of banking business- (particularly bullion 
and exchange operations) with our Indian Empire, China and other 
Eastern countries. 

Merchant Bankers. — In a sixth class are the - various City 
concerns known as " merchant bankers ” or " merchant banks ". 
Most of these function mainly. as “ accepting houses ”, i.e., in return 
for a commission they lend their names by accepting bills drawn on 
them by persons at home or abroad (see p. 264). 
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Foreign Banks. — This class embraces a large and cosmopolitan 
group oi foreign banks, the existence of which is evidence of the 
financial importance of London and the consequent need for 
representation therein of most of the important banks in the world. 
The foreign institutions transact business mainly with or for their 
own nationals, but they also play an important part in the cos- 
mopolitan sphere of London banking. 

Glassification of Banks according to their Mode of In- 
corporation 

Banks in this country may also be classified according to their 
mode of incorporation. 

First in order of historical importance are the banks established 
by royal charter, among which are the Bank of ^England and the 
Bank of Scotland, together with certain imperial institutions such 
as the Chartered Bank of India, Australia and China. The powers 
and constitution of such banks are defined by their charters, while 
the liability of each shareholder is limited to the amount of his holding 
of capital. 

The second class comprises the joint-stock banks wvtk huuted 
liability registered under the Companies Acts. Most British banks, 
including the " Big Five ”, belong to this group and their share- 
holders are drawn from all sections of the community. 

The third class, comprising private joint-stock banks with unlimited 
liability, is now practically obsolete, and such representatives as 
remain are associated with or controlled by larger joint-stock 
banks, e.g., Glyn, Mills -& Co. (Royal Bank of Scotland) and 
Courts & Co. (National Provincial Bank). 

Finally, there is a heterogeneous class of banks, including the 
merchant bankers in the City (many of whom trade as private 
partnerships), and the banks incorporated’ under Dominion or 
foreign laws. 


Advantages of Joint-Stock Constitution 

Most of the large banks are registered as corporate bodies 
under the Joint-Stock Companies Acts, in just the same way as 
the majority of other large trading concerns. This method of 
incorporation is of advantage both to the bank itself and to the 
public. The former benefits directly by the absence of the formalities 
and delays which accompany the incorporation or the alteration 
of the constitution and powers of an institution formed by Royal 
Charter, and also obtains the advantages of limited and reserve 
liability^ and of free transferability' of its shares. Indirectly, a 
public joint-stock bank benefits also from the wide publicity 
regarding its affairs tty ‘Worms the public’s strongest safeguard. 




CHAPTER 3 

THE BANKER’S FUNDS 

In accepting deposits on current account and in granting loans' 
to his customers the banker incurs a liability to pay legal tender 
on demand, whereas a large proportion of his advances, although 
contractually repayable on demand, or a few days after demand, are 
in practice repayable only after a delay varying with the circum- 
stances of the advance. In lending his "funds, therefore, the banker 
must ensure that he does not run any risk of being unable to meet any 
demand likely to be made upon him. 

The world-wide reputation of British banks is attributable 
in no small degree to their punctuality of payment and to their 
ability and judgment in deciding how much they can lend and 
how best they can lend. Modem joint-stock banking in this 
country has been built up and is still based upon the principle, 
discovered long ago by the early goldsmith-bankers, that only 
^ a small proportion of the money left by depositors is demanded at 
any one time, and that, provided a sufficient reserve of legal tender 
is maintained for the satisfaction of all current and probable 
demands, the remainder of such money can be lent out at interest, . 
or used to discount bills, or invested in various forms of securities 
yielding a profitable return,. 

A Bank’s Balance Sheet 

By law, all registered joint-stock .banking companies must 
draw^up a balance-sheet in prescribed form twice in every year, 
exhibit a copy at the Head Office and every branch, and file a duly 
audited and authenticated copy with the Registrar of Companies 
on the First Monday in February and the First Tuesday in 
August each year. 

Such a provision is clearly of great importance to all connected 
with a joint-stock bank, as it ensures not only the careful and punc- 
tual preparation of its figures, but also that any reputable bank will 
aim at placing before the public a statement that can be challenged 
neither for its clarity and correctness, nor by reason of its dis- 
closure of any financial weakness. 

THE LIABILITIES OF A BANKER 

In a bank balance-sheet or statement of accounts (see specimen 
overleaf), the left or liabilities side may be regarded as the side 
from which the business of the banker originates, as most of the 
liabilities represent the sums he has available for employment in his 
business as a lender of capital. 
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Capital Paid up 

This item represents the amount invested in the bank by its 
shareholders. The investors or shareholders, by providing the 
capital, are the proprietors of the concern, and the amounts owing 
to them cannot be paid' in the event of liquidation until all other 
claims have been satisfied. 

The Registered Capital (sometimes called the Authorized or 
Nominal Capita l! is the total amount of capital which 3TeT>anFhas 
power to issue (£60,000,000 in the balance-sheet given). It is to 
be distinguished from the Subscribed or Issued Capital, which is 
that sum applied for by the public and allotted by the directors 
of the company to the shareholders. 

It is not unusual for only a part of the Subscribed Capital to be 
“ called up Thus, for each £10 share taken up, the original 
shareholders may be asked to pay the bank only- £3 in cash, in 
which case the Paid up Capital would represent only three-tenths 
of the Subscribed Capital. The remaining seven-tenths is then 
described as Uncalled Capital, and this may be further subdivided 
into (a) Callable Capital, i.e., a proportion (for example, three- 
tenths of the original Subscribed Capital) which the directors may 
call at any time they deem fit, subject to any conditions in the 
-company’s Articles of Association, and ( b ) Reserve Capital, i.e., the 
remaining balance of four-tenths, which may be called up by the 
directors only in the event of the liquidation of the bank. Most 
joint-stock banks have established such a Reserve Capital, and by 
'so doing have materially strengthened the security available to 
their depositors. 

Reserve Fund 

Whereas the Reserve Capital is a contingent fund to be drawn 
from the shareholders only in th e_ev ent of liquidation, the Reserve 
Fund is an accumulation in the hands of the company of sums 
allocated from the bank's profits and invested in first-class 
securities. ^ 

The Reserve Fund is available to be drawn upon at any time 
in the event of the bank's incurring heavy unexpected losses, and, 
although it thus provides an additional safeguard for the bank’s 
customers, it belongs to the shareholders or proprietors of the bank, 
and may be drawn upon for their benefit to finance the issue to 
them of shares on bonus terms or to equalize the dividends paid as 
between one year and another. (The Reserve Fund is, in fact, a 
surplus gradually built up by careful management and represents 
Ihe excess of the value of the bank's assets over its total liabilities, 
including its liability v to its shareholders for capital paid up and 
for undivided profits. ) 
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Current, Deposit, and Other Accounts 

This item is by far the largest, and represents the total sum 
deposited with the bank by its many customers on current and 
deposit accounts. v/Deposit accounts bear interest and are subject 
to an agreed notice of withdrawal, whereas current accounts usually 
earn no interest and are repayable upon demand. 

The item also includes as " Other Accounts ” any other credit 
balances in the bank’s ledgers, such as the balances of its Unclaimed 
Dividend Account and Unclaimed Interest Account, together with 
any hidden " Reserve Accounts ” which the bank may choose to 
maintain for its own purposes and, usually, the balance of the 
bank's Profit and Loss Account. 


Liabilities for Acceptances, etc. 

The total under this heading represents the liability of the 
bank in respect of bills of exchange it has accepted or indorsed 
for the accommodation of its customers. As the latter are liable 
to recoup the bank for any loss it may suffer by thus lending its 
name, the amount is " offset " by a corresponding item on the other 
side of the balance-sheet. 

In many bank balance-sheets, this item also includes the bank’s 
contingent liability in respect of confirmed credits, forward 
exchange contracts and other engagements entered into by the 
bank on behalf of customers. Sometimes, however, these are 
shown separately as " Engagements 


THE ASSETS OF A BANKER 

The right or assets side of the balance-sheet show's how the 
bank employs the sums entrusted to its .keeping by its customers 
and shareholders. " ' 

The assets are arranged in order of liquidiiv or realizability, so 
that customers and others can estimate the bank’s strength and 
stability at a glance by observing the proportion of liquid assets 
maintained by the management. Thus “ Cash ” always appears 
first, while the item ‘ Bank Premises ", representing assets not 
readily convertible into money, usually figures last. 


Coin, Bank Notes, etc. 

Every bank maintains at its head office and at each branch a 
sufficient reserve of legal tender to meet all probable demands. 
Tacr-e cash Holdings arc the bank's " first line of defence ”, and 
they include as a rale, the bank's " Balance at the Bank of Eng- 
^t\u (5 sr, t the hanks surplus funds on deposit), which is generally 
\ ‘ v-nk-d as csjuivah p.t to cash. 



THE BANKER’S FUNDS 


19 


Until recent years the amount shown in the second item as 
’* Balances with Other Banks, etc.”, was generally included in one 
sum with the cash holdings. As in ordinary circumstances there 
is little doubt as to the complete and instant realizability of the 
sum shown under this heading, the item forms part of the Bank’s 
first line of defence. 

Money at Call and Short Notice 

The keeping of an adequate cash reserve is necessary for a 
banker's daily business and for the maintenance of his stability. 
But cash kept in a safe or on current account with another bank 
earns nothing, so bankers sought some method of loaning which, 
while it ensured that the funds would be readily available if 
required, would provide at least some return on the money 
employed. 

Such an outlet was found in the London Money Market, where 
numerous bill brokers, discount houses and stock exchange 
operators are ready to borrow large sums of money against good 
security, for short periods, at a low rate of interest, and subject to, 
repayment at call or after an agreed number of days notice. 
Money thus lent is a bank’s " second line of defence ”, and is 
secured by the deposit of first class bills. Treasury Bills or other 
securities. 1 

Bills Discounted 

A bank’s “ third line of defence ” consists of bills of exchange 
discounted or negotiated for customers, or purchased in the Money 
Market. 

" Discounting a bill " means purchasing the bill at its face 
value [i.c., the sum for which it is drawn) less the interest on the 
amount of the bill for the time it has to run before it falls due for 
payment. Thus a bill for £100 which is payable in three months 
is worth £99 to a banker if interest is reckoned at 4 per cent, per 
annum. 

Normally, a joint-stock bank’s holding of discounts consists 
partly of ordinary trade or commercial bills drawn on British firms 
and discounted by the bank for customers (including bill brokers). 

A further proportion comprises “ bank paper ”, i.c., bills drawn, 
accepted or indorsed by reputable banks in this country, while a 
considerably smaller amount (included no doubt as other bills 
in the above balance-sheet) represents bills drawn on firms and 
banks in other countries. 

In addition, the total of Bills Discounted includes a considerable 
sum in British Government Treasury Bills, i.c., promises by the 
Treasury, to repay stated sums at the expiration of a given period, 
usually three or six months. ' \ 
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For various reasons, first-class bills of exchange are frequently 
described as the ideal form of investment for a banker’s surplus 
funds. Bills are payable in full at the expiration of comparatively 
short periods, when the banker is reasonably sure of an automatic 
return of his cash. 

As both bills of exchange and Treasury Bills can be obtained for 
varying sums, large and small, and for varying periods before they 
fall due, the banker can choose such bills as suit him best. Moreover, 
he can without difficulty increase his cash reserves by simply 
refraining from discounting further bills from time to time as 
his holdings fall due for payment, and he can so arrange his invest- 
ments in bills that they mature and increase his cash balance at 
those times when he most requires additional funds, e.g., at the 
turn of the quarter or when he has heavy dividends or other pay- 
ments to make on behalf of his customers. 

The foregoing items of the balance-sheet comprise the banker’s 
liquid assets. Those which remain represent the more permanent 
means of employing his funds, and include items upon which it 
would be dangerous to rely in emergency for money wherewith 
to meet the demands of customers for repayment of their deposits. 

Treasury Deposit Receipts 

This item is the bank’s holding of Deposit Receipts issued by 
the Treasury in respect of advances made by the bank to the 
Treasury (usually for six months fixed, at 'low interest — 1 g pet cent, 
at the time of writing). 

Investments 

These include the bank's investments in British and Colonial 
Government securities, in British municipal and railway stocks 
and loans, and in affiliated banks, i.c., -smaller banks intimately 
associated with the larger concern which holds a large part of 
their capital. 

In some balance-sheets, part of tire total under the heading 
" Investments " is described as *' lodged for public accounts 
This means that, in accordance with law*, investments to the amount 
indicated are registered in the names of joint trustees (including 
representatives of the bank), and are specially held (or " ear- 
marked ") as security for the due repayment of public money 
lodged with the bank on account of government departments or 
local authorities. t 

’While Investments arc correctly regarded as a bank’s fourth 
line of defence, they are difficult to realize in emergency, for it is 
usually at those periods cash is most urgently needed that 

securities are unsaleable, or saleable only at considerable loss. If, 
during a period of emergency X Ml the big banks endeavoured to 
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realize their investments, there would be a heavy fall in security 
prices, which would be accentuated by sales of investments by 
stock exchange operators who were unable to renew their loans. 
Furthermore, the selling of large amounts of securities by a large 
bank would not only be dangerous as giving rise to suspicions of 
weakness, but would also serve to intensify any general lack of 
confidence that might exist. 

Advances to Customers 

Under this heading are included advances made by the bank 
to its customers as fluctuating overdrafts on current account, and 
as fixed loans on loan account. The majority of advances are 
repayable on demand or at short notice) but only a small proportion 
of the large total under this heading can be turned into cash at a 
moment’s notice or even within a reasonable period. The trader 
who has borrowed from the bank in order to purchase additional 
stocks, or a private individual who has obtained an advance in 
order to meet his commitments, must be given reasonable use of the 
loan before repayment is demanded. Indeed, it is difficult enough 
for many such customers to wipe off their -indebtedness even within 
the period that is usually allowed. At all events, no bank of repute 
can rely for funds in an emergency on a wholesale demand on its 

customers to repay their advances. 

« 

Bank Premises 

The premises of a bank are among its least realizable assets, for, 
apart from the fact that the large bank offices could only with 
difficulty be converted to other uses, assets of this character can at 
best be realized very slowly. The value of bank premises as stated 
in the balance-sheets of our banks is without doubt far below their 
true worth and constitutes another hidden reserve. The premises 
of the Bank of England do not appear in its balance-sheet at all, 
although they are worth several millions sterling. 

Liabilities of Customers for Acceptances, etc. 

This is in the nature of a contra entry to the similar item which 
appears on the other side of the balance-sheet, and indicates that, 
although the bank has assumed liability in respect of its signature 
on bills to the amount stated, it is secured by the undertakings 
given by its customers to reimburse it for any amounts it has to 
pay in respect of the bills. 

Other Items which Appear in Bank Balance-Sheets 

Bank balance-sheets sometimes include other items in addition 
to those discussed in the foregoing paragraphs. 
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Notes issued or Notes in Circulation. — This item, in the 
case oi the Bank of England and Scotch and Irish hanks, represents 
the amount of notes issued by the bank concerned. 

Rebate on Bills not due. — Such large sums are invested by 
banks in discounting bills that a large proportion of the discount 
is unearned at the time a bank’s half-yearly balance-sheet is made 
up. Accordingly, the banker adjusts his profits by crediting 
" Rebate on Bills not Due Account ” with the total amount of 
discount unearned at the date of the balance-sheet, and the total 
is included in the balance-sheet under the heading " Rebate on 
Bills not Due ” on the liabilities side. When this item does not 
appear in the balance-sheet, the total of the item " Bills Discounted 
is adjusted to allow for unearned discount. 

Balance of Profit and Loss Account. — This may be included 
in the general total of current and deposit accounts, or shown 
as a separate item on the liabilities side. The balance belongs to 
the bank’s shareholders, and represents the undistributed profit 
after payment of the last dividend and after providing for deprecia- 
tion and allocations to reserves and other funds. 

THE TEST OF A BANK’S STRENGTH 

\ 

The balance-sheet of a joint-stock bank is of great importance, 
not only to its numerous shareholders and officials, but also to the 
multitude of depositors who have entrusted their savings to its 
keeping and to the body of potential customers represented by the 
public in any places where die bank’s business is conducted. The 
published balance-sheet is the best means by which the bank's 
soundness and stability can be judged, but to do this it is necessary 
to understand not only the significance of the figures but also their 
true relation to one another. 

What is an Adequate Gash Reserve ? 

Every banker is influenced by two distinct forces pulling in 
opposite directions. On the one hand, the necessity of main- 
taining always an adequate cash reserve constantly dictates 
caution ; on the other hand, the desire to make profits for the 
bank shareholders is a strong inducement to lend freely. What, 
then, is an adequate cash reserve ? 

Clearly, much depends upon the class of business conducted. 
Banks with large deposits at notice can safely carry smaller reserves 
than those which have a greater proportion of money on ‘current 
account, or on deposit subject to withdrawal on demand. Again, 
banks which are essentially deposit or savings banks must maintain 
a higher percentage of cash than banks (such as the agricultural 
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and credit banks of the Continent) which are formed and capitalized 
specially for the purpose of granting loans against land and providing 
capital for industrial undertakings. 

A bank operating chiefly in a rich residential suburb, where 
payments are made largely by cheque and frequently to recipients 
in other areas, requires proportionately less cash in its tills than 
a bank in a busy seaside resort where money is being spent freely 
and cash is being continually demanded by visitors. Similarly, 
a joint-stock bank whose business lies largely in agricultural districts 
does not as a rule require so high a proportion of cash as a bank 
which operates principally in busy industrial areas, where money is 
turned over much more quickly and large wage and other payments 
are made in cash. 

The amount of a banker's reserve varies considerably with the 
state of public confidence and with the general conditions of trade. 
In times of depression and business uncertainty, when confidence 
is at a low ebb and people lack faith in the future, greater cash 
reserves are maintained by the banks than in prosperous times, 
when faith runs high, when trade show's promise and when many 
customers, intent upon “ making hay while the sun shines ”, apply 
to the banks for accommodation to finance new business ventures 
or to extend their existing operations. 

But whatever the conditions of trade or the circumstances of 
the bank’s business, a sufficient reserve of legal tender must be 
maintained to meet all current and probable demands, normal 
and abnormal, for the bank’s reputation for solvency would be 
injured if it were unable at once to meet its obligations. 

Proportion of Cash Held 

There are a number of different ways of calculating what is 
known as a bank’s proportion, or percentage, of cash held. One 
method is to take the total of the balance-sheet as 100, and to 
work out the amount of cash as a percentage of that total. , This is 
tantamount to determining what proportion of a bank’s total 
assets is represented by cash, and is frequently used in comparative 
statements drawn up to indicate the distribution of the assets and 
liabilities of different banks. , 

Another method is to take the proportion of the bank s cash 
to the total of its liabilities on Current, Deposit,, and Other 
Accounts ; in other words, to compare the banker’s cash (his 
first line of defence) directly with the source of his most frequent 
and urgent demands for payment. This is the method adopted 
by the large joint-stock banks, which normally keep their proportion 
of cash to deposits at about 10 per cent. t . , 

Joint stock .bank branches normally maintain a proportion o 
from 5-7 per cent, of cash to their total liabilities. 
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Proportion of Advances to Liabilities 

The second basis for estimating the strength of a bank is the 
proportion of the total of its loans and advances (excluding discounts) 
to the total of its liabilities on current and deposit account, or 
alternatively, to its total assets. These proportions indicate whether 
the bank is' maintaining a sufficiently liquid position, or whether it 
is " overlending ”, i e , locking up too great a proportion of its 
funds in loans of a more or less fixed character. 

What proportion is maintained between advances and liabilities 
necessarily depends on the nature of the bank’s business, but it is 
said to be an established principle among British banks that 
a bank’s advances, excluding bills discounted, should not greatly 
exceed 50 per cent, of its total liabilities on deposit and current 
accounts. As a result of conditions arising out of the world war, 
and, in particular, the vast increase in bank deposits, the proportion 
has fallen to less than half this figure. 


Quality of a Bank’s Loans and Investments 

Apart altogether from the relative proportion of the various 
items in a bank's balance-sheet, the quality of a bank's loans and 
investments is clearly of importance, although it cannot, of course, 
be determined from the balance-sheet. 

The strength of any institution as indicated by its balance- 
sheet would obviously be merely ephemeral if its investments were 
largely of a speculative character, or if its loans were made without 
adequate security. Moreover, it is clearly more advantageous for 
a bank's loans to be well distributed both in amount and in area, 
than to be made in large amounts to a comparatively small number 
of customers or confined mainly to a particular area or industry, 
either of which may be subject to a general disaster or acute 
depression. 

Partly as a result of the great development of the branch 
banking system in this country, but mainly as a result of deliberate 
policy, our large banks do not lock up their resources to any great 
extent in any one industry or in any one area. Their risks are 
well spread over a vide field, while the capital they supply is lent 
for relatively short periods, i.e., they supply commercial rather 
than investment capital; If a manufacturer applied to a bank for a 
loan of £ 30,000 for the purpose of erecting a factory and installing 
machinery and plant, • he request might possibly be refused. But 
if the same manufacturer applied to the bank for a temporary 
overdraft to pay for. ray materials or to finance a business deal, 
the accommodation would probably be granted if satisfactory 
security were forthcoming. 
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PART II 

BANKER AND CUSTOMER 


CHAPTER 4 

THE CUSTOMER’S ACCOUNT 

Although an understanding of the exact meaning of the term 
“ customer ” is of great importance to bankers, there exists no 
legal definition. No definition is given by the Bills of Exchange 
Act, 1882, while the legal decisions on the point are so conflicting 
as to afford little clear guidance. Probably the nearest approach 
to a definition was the statement of Lord Davey in The Great 
Western Railway Company v. London and County Bank, 1901, to 
the effect that a customer " is a person who has some sort of an 
account with a banker ”. From this it follows that anyone may 
become a customer of a bank by opening a deposit or a current 
account. (See also Chapter 16.) 

As a banker runs certain risks in his dealings with a customer, 
it is usual for him when opening an account to protect himself by 
requiring some form of introduction from anyone not already 
known personally or by repute to the manager or a member of the 
staff. Such introduction usually consists of a reference to some 
other person known to the bank, or to some other bank, or, in the 
case of an employee, to the prospective customer's employer. 

A cheque-book should not be issued to a prospective customer 
until a satisfactory introduction has been received, otherwise 
innocent third parties may suffer through accepting 'cheques 
against which no funds are held at the bank. Failure to obtain 
and follow up a reference may render the bank liable for negligence 
in respect of cheques collected for the new customer. 

New customers should attend personally at the branch, 
wherever possible, so that they can be interviewed by the manager 
or a senior -official, who should explain to them the methods and 
terms of the bank’s business, and, in particular, the charges to be 
made by the banker for the conduct of the account, and the rate of 
interest which is to be charged or allowed, as the case may be. By 
a personal interview, the manager is in a better position to assess 
the prospective customer on a monetary basis. 

Obtaining Specimen Signatures 

The next step is to obtain, in what is known as the Signature 
Book (or upon a specially ruled card, if a card-index system is 
maintained) the signature or signatures of the person or persons 
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who are to operate the account. As a rule, separate books or 
separate card indexes are kept for current and deposit account 
signatures, but in all cases particulars of the customer’s full name, 
occupation, and address are recorded. 

Sometimes the person opening the account is merely an agent 
acting for the purpose on behalf of the prospective customer, or he 
may be acting on behalf of himself and another person or persons. 
Thus, a partner may be authorized to open an account on behalf 
of his firm, or the secretary on behalf of a limited company. In 
such cases, specimen signatures of all those who are to sign cheques 
must be obtained, and it is best that the persons concerned attend 
at the bank for the purpose. Where this is not possible, the manager 
should take the earliest opportunity of personally meeting them. 

If a customer wishes to have his cheques cashed at any other 
branch or bank, a second specimen of his signature must be taken 
for dispatch with the necessary authority to the bank or branch 
concerned. The authority must clearly state the amount or limit 
required, the period for which the facilities are to be granted, and 
whether the customer’s cheques in favour of third parties are to 
be cashed. 

Banking Account Mandates 

If a customer wishes a certain -person or persons to draw cheques 
on his account and/or to indorse cheques or bills in his name, the 
necessary’ - mar ’’ate will be taken on the bank's prescribed form, and 
arrangements will be made for the bank to be supplied with a 
specimen signature of each person so authorized, who should be 
required to call personally at the bank, where this is possible, so 
that he may thereafter be identified without difficulty by the bank 
officials. 

In tire absence of a special request from the customer to the 
contrary, a mandate giving an agent authority should be worded 
so as to apply whether the account is in credit or is overdrawn, 
otherwise difficulty may be experienced in holding the customer 
liable for any overdraft created by cheques drawn by the agent. 
It must be .remembered that an authority to indorse does not 
sanction the' drawing of negotiable instruments ; that an authority 
to draw and indorse cheques does not extend to the drawing, 
accepting, or indorsing of bills of exchange other than cheques; 
that an authority to draw cheques does not connote authority to 
overdraw ; and that a mandate authorizing the indorsement and/or 
signing of cheques does not imply a power to pledge securities in 
respect of any advance created on the account. 

_ The signatures of all persons entitled to sign cheques on a 
joint account {i.e., the account of two or more parties), or on the 
-'^account of a partnership, company, or corporation, will be obtained 
“ * % 
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by the bank in a mandate, embodying definite instructions as to 
how and by whom cheques on the account are to be signed. Thus, 
a mandate in respect of a joint account may provide that cheques 
shall be drawn by any one of the parties ; that of a partnership 
may decree that the signature on cheques of one or some of the 
partners will be sufficient ; while that of a joint-stock company 
may instruct the bank to pay cheques signed by any two of its 
directors and countersigned by the secretary. 

All responsible officers of the branch should be acquainted with 
the mandates concerning the accounts, and the essential particulars 
affecting each account should be inserted or referred to on each 
page or sheet of the account in the ledger. 

Cheque Book Register 

When all formalities are completed and the prospective 
customer’s references are found to be satisfactory, the banker will 
open the account and instruct the customer concerning its method 
of operation. In the case of a current account, the customer will 
be supplied with a cheque book. 

All cheques (unless exempt) bear a 2d. stamp and are numbered 
consecutively for identification purposes. A record of all cheque 
books issued is kept in the Cheque Book Register, in which cheque 
books are listed in groups according to their size and kind, and 
columns are provided for the numbers of the cheques, the name 
of the customer and the date of issue. It is tfi J ?s possible to 
ascertain the value of stamped cheques on hand at the branch at 
any time and, in the event of a query arising concerning a particular 
cheque, to trace the customer to whom tire cheque was issued. 

Banks never issue cheque books to unauthorized persons, and, 
unless the customer attends in person at the bank, they require 
his signature to a special requisition form which is included near 
the end of each cheque book, so that it may be completed and 
forwarded to the bank before the customer’s supply of cheques is 
exhausted. 


Relation between Banker and Customer 

The relationship between a banker and his customer is primarily 
that of debtor and creditor, tire banker being under the obligation 
to honour the customer’s cheques up to the amount of the customer s 
available credit balance on current account, or up to the limit of 
Any overdraft the banker has agreed to allow, provided the cheques 
are in proper form and that no legal bar exists to prevent the banker 
from paying them. Where a banker allows his customer to over- 
draw his account, that is to say, to draw cheques without having 
the money in the account to meet them, the banker is the creditor 
and the borrowing customer the debtor. 

2 -(B.368) 
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This duty of the hanker arises out of two implied agreements 
between the parties. The first is that the banker will repay what he 
borrows from his customer provided the latter makes a properly 
written demand for repayment at the branch where the account is 
kept. The other is that the banker will not refuse to pay cheques 
except upon reasonable and proper grounds ; if he does so, the cus- 
tomer may be able to claim damages as compensation' for any 
injury he has suffered through the dishonour of his cheques. 

The banker’s duty to pay cheques drawn by his customer does 
not apply to bills of exchange other than cheques, or to cheques 
issued by the customer against a deposit account. Although 
bankers do sometimes for the convenience of their customers pay 
cheques drawn against funds on deposit account, they are entitled 
to refuse to do so. 

A banker is not a trustee of the money left with him by the 
customer, nor is he an agent responsible for its disposal, although 
he often undertakes duties that make him both agent and trustee for 
his customers. Money left with a banker on deposit or current 
account is at Ins absolute disposal, to do with as he pleases. It is 
really lent to him by the customer, subject to the understanding 
that the money, if left on current account, will be repaid on 
demand, or, if left on deposit account, after agreed notice has been 
given by the customer. 

Necessity for Demand for Repayment 

The debt created by the deposit of funds with a bank resembles 
any other debt in that, if the bank w T ere to become insolvent, the 
customer would have no rights other than those of an ordinary 
credi or. He w*ould have to prove in the bank’s winding-up for 
the amount due to him. 

The debt due by a banker to his customer differs, however, from 
an ordinary commercial debt in a very important respect that was 
no clearly recognized until the case of Joachimson v. Swiss Bank 
orporalion, 1921. In the case of an ordinary debt, a request for 
payment ts not necessary before the creditor can take steps to enforce 
-payment against the debtor ; in fact, it is the duty of the debtor to 
seek out his creditor and pay him. But it was decided in the above 
case that, .as regards a debt due by a banker to his customer, a 
emand on the bank for repayment is necessary before the debt 
becomes what is known as “ owing or accruing due ”. 

, . w ^ Te not Sl? ' a hanker owing money to a customer would 

ave ie right to tender to him the full amount of the credit balance 
any tone or at any £/ace\thus summarily closing the account and 
possiDiy injuring the customer’s credit through the subsequent 
dishonour of his cheques. \ 
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On the other hand, the customer’s demand for repayment must 
he made in accordance with the terms on which the money was left 
with the banker. In the case of a current account, the demand for 
repayment ( i.e ., by drawing a cheque or cheques) must be made 
only on the branch where the account is kept and then only during 
recognized business hours. In the case of a deposit account, the 
giving of notice, where notice is stipulated for, and the production 
of the deposit book or deposit receipt, are conditions precedent to 
the right of the customer to demand repayment of the balance 
due to him. 

Current Accounts and the Limitation Act, 1939 

The decision in the Joachimson Case is important in its bearing 
upon the effect of the Limitation Act, 1939 (commonly known as 
the " Statute of Limitations ”) on the debt owing by a banker to 
his customer. This statute (which re-enacted provisions of earlier 
Acts) provides that an action to enforce a simple contract debt must 
be commenced before the expiration of six years from the time when 
the right of action first arose, otherwise the debt becomes “ statute- 
barred ” ; i.e., it cannot be enforced by law. 

The prescribed period begins to run from the date when the 
debt is first payable, or from the date of the last written acknow- 
ledgment of the existence of the debt, importing a promise to pay, 
made by the debtor or his duly authorized agent, or of the last 
payment on account of tire principal amount owing or on account 
of interest on that principal. 

As it was decided in the Joachimson Case that the debt owing by 
a banker to a customer does not become due and payable until the 
customer has made a specific demand for repayment, the six years 
required by law do not begin to run until such a demand is made 
by the customer. 

Actually, of course, no reputable bank would ever take advantage 
of the above legal provisions to refuse payment of a customer’s 
balance once a demand therefor had been made by the person 
entitled to the money. 

In the reverse circumstances, where the customer is indebted to 
the bank for a loan or overdraft, the relationship between them is 
essentially that of debtor and creditor and the principle laid down 
in the Joachimson Case does not apply. So, in the absence of any 
express agreement providing that the bank must demand repayment 
or give specified notice to call in the advance, or that the customer 
shall repay at a specified date or time, the debt due by the customer 
is immediate!}’' “ accruing due ” and liable to be called for by the 
bank at any time after the date of the advance, and the period fixed 
by law begins to run in the customer’s favour from the dale of each 
advance ( Parrs Bank v. Yates, 1898). This means that the 
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customer cannot be sued for repayment of any advance if, for six 
years after the date of such advance, he has not made any acknow- 
ledgment of the obligation or repaid any part of what is due, or 
paid any interest thereon (not merely been charged with interest), 
and the banker has failed to commence proceedings for recovery. _ 
To protect banks against the operation of the Statute in this 
way, all bank forms of charge over security state that the advance 
is to be repayable on demand or a number of days (c.g., three days) 
after demand, so that the time wall not begin to run in the 
customer's favour until the bank has demanded repayment. 

In the unlikely event of a banker having failed to protect himself 
by a form of charge providing for repayment on demand, or some 
days after demand, and so debarring himself from suing for the 
recovery of a debt which had been unacknowledged for more than 
six years, the banker would not be debarred from reimbursing 
himself by realizing any securities of the debtor which had come 
into his hands in the ordinary course of business. And a banker 
would not be debarred from suing a person who had given a con- 
tinuing guarantee for the due payment of such a debt, if the 
guarantee contained an undertaking by the surety to repay the 
advance “ on demand ", or " three days after demand ”, for in 
such cases the time would not begin to run until the banker made 
an express demand for repayment by the guarantor. 

Appropriation of a Customer’s Payments -in 

A customer who has several accounts with the same bank can 
stipulate that funds paid in to his credit are to be placed to which- 
ever account or accounts he may select, or he may insist that some 
or all of the money is to be specifically applied, e.g., to meet certain 
cheques, or to pay certain bills. This is called appropriation of 
payments. If the banker does not agree to such an appropriation, 
he must refuse the amount tendered to him at the time of the tender. 

In the absence of appropriation by the customer, the banker 
has the right to apply any funds paid in to reduce any debt owing 
to him by the customer, including even a debt that is statute-barred. 
Once such an appropriation is made and communicated to the 
customer, it is binding upon both parties, and cannot be varied or 
revoked by either without the consent of the other. 

Rule in Clayton’s Case 

When money is paid in to a current account and no appropriation 
is made at the time by either banker or customer, it may become 
necessary to determine how the money shall be deemed to have 
been applied. The general rule of law in this respect is known as 
the Rale in Clayton s Case, 1816, which provides that, where there 
’ a currem account between two parties and there has been no 
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appropriation by either party of the items therein, the money 
first paid in shall be deemed to have been first drawn out, he credits 
in order of entry in the account shall be deemed to have discharged 
the debits in the order in which they appear. 

In the absence of agreement to the contrary, therefore, the 
Rule will operate against a banker who allows a customer to 
overdraw against security, since any payment into the account 
will be deemed to reduce the original overdraft, and any fresh 
advances will be unsecured. 

This principle is of particular importance in its bearing upon 
the rights of a banker under a guarantee, or against a d ecease d’s 
estate, or against a pa rtnershi p the constitution of which has 
be'eu changed, for, unless in such circumstances the banker takes 
steps to protect himself against the operation of the Rule, he may be 
unable to recover the whole amount advanced. To protect himself 
against the operation of the Rule — which applies only in the case, 
of a current or running account — the banker must break the account, 
i.e., refrain from making further entries thereon, and open a new 
account, informing the customer or his legal representative of the . 
new arrangement. 

Duty of Secrecy concerning a Customer’s Affairs 

It is an implied term of the contract between a banker and his 
customer that the former will not disclose information concerning 
his customer’s affairs (including the state of his account) except 
upon reasonable and proper occasion. In the case of Tournicr v. 
National Provincial Bank, 1924, Lord Justice Bankes suggested 
that there' are four reasonable and proper occasions upon which 
disclosure by a banker is permissible : — 

(1) where there is compulsion of law ; e.g., where under the 
Bankers’ Books Evidence Act, 1879, a banker is ordered 
by the Court to produce his books in Court, or to produce a 
certified and duly sworn copy of an entry or entries therein. 

By law, a banker must also disclose a bankrupt customer's 
affairs to the Official Receiver or the debtor’s trustee in 
bankruptcy ; and the affairs of a deceased customer to his 
personal representatives. 

(2) where there is a duty to the public to disclose ; e.g., where 
disclosure is necessary in order to avert a danger to the State. 

(3) where the interests of the bank require disclosure ; e.g., 
where a banker issues a writ claiming payment of an over- 
draft, when the amount due must be stated in the writ. 

(4) where there is express or implied consent of the customer ; 
e.g., where the customer gives the name of his banker as a 
reference as to his financial standing. 
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. The practice among banks of giving confidential opinions to one 
another concerning the credit and standing of customers is so well 
established that probably no customer could successfully object 
to it, unless he had expressly instructed his banker not to give such 
opinions. Indeed, a customer in opening an account may be 
regarded as impliedly agreeing that the banker may give such 
opinions when asked for, though such implied consent would not 
extend beyond an opinion of a general nature, embodying the banker s 
considered and honest view of the general business reputation and 
financial position of his customer. 

A banker is under no duty to give information other than is 
derivable from the books of account before him, or from his personal 
knowledge gained in his capacity of banker. 

/ 

Banker’s Right of Set-off 

Where a customer has two accounts in the same right, one in 
credit and the other in debit, and there is no agreement, ear-marking, 
or course of business indicating an obligation to keep the accounts 
separate, the banker is entitled to combine the accounts, i.e., to 
set-off the credit balance against tire debit balance. 

The banker need not give notice of his intention to combine 
accounts if the customer’s account is stopped by his death, bank- 
ruptcy, or insanity, or by the service of a garnishee order (see 
below), for in any such cases combination is required by operation 
of law to determine the net liability of the customer or bank. 

In any other circumstances, notice of the intention to set-off 
should be given to the customer, for a banker who sets off a credit 
balance against an overdraft and, without reasonable notice, 
dishonours cheques drawn on the credit balance will probably 
render himself liable to an action for damaging the customer's 
credit. 


Where the tight to combine exists, it may be exercised only if 
the accounts are in the same right, i.c., any credit balance involved 
must be the absolute property of the customer who is indebted 
tn the bank and not be merely in his legal ownership as trustee, 
rhus, a current account and a deposit account in the same name or 
names may be combined, as also may accounts of the same 
customer headed respectively ” No. 1 Account” and "No. 2 
' ccount , providing that the banker has no actual or constructive 
i J on;: °f the accounts is connected with a trust or agency 
inri.v < . r customer. 'But an account the heading of which 
a it is a trust oh agency account ( c.g " Golf Club 

wnnot h,’’ Y - M ‘ C 4- Account”, '"Tim Accrington Trust”) 

customer against a purely private account of the same 
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For the same reason, a banker cannot in the absence of express 
agreement set off a partner’s credit balance against a debt due 
by his firm, or vice versa. Nor can he combine the private account 
of a customer with a joint account upon which the customer is 
one of the parties, nor a debit or credit balance on the account 
of a deceased customer against a credit or debit balance standing 
in the names of his executors or administrators. Finally, a banker 
cannot combine the balances on different accounts of a public 
authority. 

Usually, a banker who wishes to have the right to set-off two 
accounts takes from the customer an express authority to that 
effect in the form of a Set-off Letter. 

“The Usual Course of Business ” 

In all his dealings with a customer, the banker must act in 
accordance with what may be described as " the usual course 
of business ”, for, if he fails to do so, he may render himself liable 
to his customer for any loss or damage that may arise through his 
neglect of the normal practice. What is the usual course of business 
will depend on the general custom of bankers in this country, not 
on the usual practice of any particular bank or group of banks. 

Garnishee Orders and the Customer’s Account 

A Garnishee Order is an order of the Court in favour of 
a creditor who hqs obtained judgment against his debtor, attaching 
funds of the debtor in the hands of a third party, the garnishee. 

Garnishee proceedings in the High Court involve two distinct 
steps. The first is the issue by the Court of a Garnishee Order nisi, 
which attaches the funds in the hands of the garnishee but gives him 
an opportunity of appearing before the Court to show cause why 
the funds in his hands (or sufficient to meet the debt, plus costs) 
should not be paid to the judgment creditor. The second step is 
taken when the order is made absolute by the Court, and the 
garnishee is ordered to pay the judgment creditor either the whole 
of the funds in his hands or enough to satisfy the judgment. 

A garnishee order attaches all debts owing or accruing due, 
so that a customer’s balance on current account is attached, as 
the order in itself is deemed to constitute a demand for repayment, 
such as is required 'by the decision in the Joachimson Case 
(see p. 28). This is so even if the balance is considerably more 
than the amount of the judgment debt. Consequently, a banker 
who is served with a garnishee order must not interfere in any way 
with the balance on the relative account ; he must return unpaid 
any cheques subsequently presented even if they were issued before 
the date of the order, and even if they are covered by the balance 
in excess of the amount garnisheed. 
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, tl } e J balance to the customer’s credit is less than the amount 
° • 8 debk *he banker can dispose of the matter by 

paying the balance to the judgment creditors’ solicitors when 
the order absolute is made, if necessary exercising his right to 
deduct from the balance any debt due to him at the time the order 
nisi was served on him. 

j balance to the customer’s credit exceeds the judgment 

f '■ ® usual course (particularly if the banker is anxious to 

+ 1S customer s interest) is at once to inform the customer 

, e S arni shee order has been served, that the balance on his 
^ t ^ axxn P. t be touched until the judgment is satisfied, and that, 

, ea ut\ me . all his transactions must pass through a new 
the h i ; n t £ ese Clrcu mstances, the order is made absolute, 
rr.rliw ker / 10U i d pay the re quired amount to the judgment 
t,' ; V Tt \ suc l P a yment then operates as a valid discharge as 
between the bank and the customer. 

nf^v/A a i niish | e ° rder , can attach on] y debts that, at the time 
am e 0f , t le , 0rde r, are " owing or accruing due ”, it cannot touch 

thlcZfZ: 7 hlch ™ ay ™ **«/«*«« become due by the banker to 

collection f P Tocec ds of bills or coupons in process of 

collection, or of securities m process of realization) 

account* Jw °i Serv | ce of a garnishee order the customer’s 
Ed be adS of °t rdCr d °- eS not aPP]y. thou S h the customer 
mav be onntm w serv)C e. Operations on the account 

order. U6d ’ &nd future credits are not attached by the 

subiectMto* notke rd iini d0eS fi! 0t att . acb a balance on a deposit account 
•customer when the n ^ ^ n °t. lce has alreadj'- been given Toy the • 
the debt will be rfweV\ht Ve< n by the . Ranker, hi which case 
if the notice is still ^ notlce has expired, and accruing due 
deposit receints , nin S- And it does not affect money on 

such as the eivinr^ot^ ?• Upon fulfilment of certain conditions — 

- attach ""moneys 

Limited Garnishee Orders 

z co op r g o£ a large 

Limited Garnishee Order which ,, Court ma y lssue a 

hank to the judgment ' debtor ^ ^ SUmS due from the 
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County Court Garnishee Summons 

A garnishee summons issued by a County Court has the/ same 
effect as a garnishee order issued by the High Court, except that 
the garnishee may, up to five days before the hearing of the summons, 
pay the amount of the summons, together with costs and fees, into 
Court and thereby obtain a discharge. With a garnishee order, no 
payment can be made until the order absolute is issued. 

Customer’s Pass-book or Statement Sheet* 

A banker should ensure that all entries in his customer’s pass- 
book are .correct, for he may be involved in loss if a customer, in 
reliance upon incorrect credit entries in his pass-book, is induced 
to draw out more money than he would otherwise have done, or 
otherwise alters his position to his detriment. 

It is no defence for the banker to prove that the customer 
has had an opportunity of examining his pass-book, for there is 
no obligation upon a customer to examine his pass-book or to ensure 
that pass-book entries are correct. 

Moreover, a banker who discovers that he has wrongly credited 
an amount to the account of the customer will run considerable 
risk of being held responsible for injury to bis customer’s credit 
if, after discovering the mistake and before the error is communi- 
cated to the customer, he dishonours cheques drawn by the 
customer in reliance upon the position disclosed by the pass-book. 

When cheques are wrongly debited to a- customer’s account, 
the customer can demand that his balance be restored, even if 
he has received his pass-book from the bank and has had an 
^opportunity of verifying the correctness of the debits. And the 
banker cannot contend that his 'customer, by his silence or by 
refraining from criticizing the entries, has virtually adopted them 
as being correct. 

In one case, a bank over a long period had paid various cheques 
bearing the forged signature of its customer, and, though the 
customer had from time to time obtained his pass-book, he had 
raised no objections to the debits relating to such cheques. The 
banker was unable to succeed in his claim that the customer had 
acted negligently and could be regarded as having induced the 
bank to pay subsequent forged cheques. 

The true test w r ould seem to be that the customer must act 
as a " reasonable man ” would in the circumstances. Though 
there is no obligation to examine the pass-book, the Courts would 
probably hold that, in cases where the , pass-book had been regularly 
examined, a greater degree of care would be required from a business 
man than from a private customer. 

* Though the passbook is now practically superseded by the typed Statement Sheet, the same 
principles apply- 
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Closing a Customer’s Account 

A customer may at any time close his current account either by 
withdrawing the balance if the account is in credit, or by paying 
the banker what is due, plus any accrued interest and other charges, 
if the account is overdrawn. He should, of course, make provision 
for any outstanding cheques, otherwise the bank is within its rights 
in returning any such cheques marked “ Account closed 

A deposit account cannot be closed by a customer and the 
funds thereon withdrawn unless the requisite period of notice xs 
given, and the deposit receipt (if any) is duly discharged and 
returned to the bank, though the bank may waive its right to 
notice and may accept an indemnity signed by a depositor who 
cannot produce his deposit receipt. 

Without risking an action for damages for breach of contract, 
a banker cannot at any time summarily close a credit current 
account, pay the balance to the customer, and dishonour any cheques 
presented subsequently. The customer is entitled to have reason- 
able notice that the banker wishes the account to be closed ; he 
should be advised in writing that no further credits wall be accepted 
for his account, and that he should withdraw any balance standing 
to his credit, subject to his leaving with the banker sufficient funds 
to pay any outstanding cheques. What is reasonable notice is 
a question of fact, but in Prosperity, Ltd. v. Lloyds Bank , Ltd., 
1923, one month was considered insufficient notice in the circum- 
stances of that case. 

Similarly, a banker who wishes to close an overdrawn account 
must give his customer reasonable notice, and he must not dis- 
honour a cheque drawn by the customer before notice, unless the 
agreed limit has been exceeded or would be exceeded by the payment 
of the cheque. If a fixed loan has been granted and the proceeds 
thereof credited to a current account, the customer is entitled to 
draw out the whole ! of the credit balance until the expiration of 
reasonable notice calling in the loan. 

An account, whether in debit or credit, must be slopped on 
the death, insanity or bankruptcy of an individual customer, on 
the dissolution of a partnership customer, and on the liquidation 
(or winding-up) of a company customer. 

The stopping of an account is to be distinguished from the 
closing of an account. An account may be stopped either by 
operation of law, as indicated above, or" by some action on the 
part of the customer prejudicial to the banker’s interests, and the 
account may be continued if the cause of the stop ceases to operate. 
When an account is closed, however, the relationship of banker 
and customer is finally, terminated, so far as the closed account 
is concerned. 
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Assignment of the Balance on an Account 

If a customer assigns his credit balance to a third party, and 
due notice of the assignment is given to the banker, the banker 
must pay the balance to the assignee and to him only, unless (a) the 
banker has any right of lien or set-off in respect of the balance, 
or (6) the assignor gives him notice not to pay. In the former case, 
the banker can at once exercise his rights over the balance, paying 
the surplus (if any) to the assignee. But, in the latter case, if the 
assignee takes action to obtain payment, the banker may have to 
interplead, i.c., ask the Court to determine tile ownership of the 
balance on the account. 

The assignment of a balance on current account means that the 
contract between the banker and his customer is at an end, and 
that the assignee can give the banker an effective discharge which 
frees him from all future liability to the customer. 

Savings Bank and Home Safe Accounts 

Banks offer facilities to encourage young persons and poorer 
people to save small sums through the medium of savings bank and 
home safe accounts. These accounts are the subject of special 
contract between banker and customer, and are not governed by 
the general rules that apply to ordinary deposit and current accounts. 

Savings Bank Accounts are conducted in much the same manner 
as ordinary deposit accounts, but a fixed rate of interest (usually 
21- per cent.) is payable, while small sums up to about £5 are repay- 
able without notice at any branch of the bank. A record of sums 
deposited is kept in a pass-book, which must be produced by the 
depositor on the occasion of each deposit or withdrawal. 

‘ Home Safe Accounts may be opened with a small initial deposit, 
usually of five shillings. A small safe is handed to the depositor, 
in which small savings are accumulated. The safe is taken at 
intervals to the bank to be emptied, when the contents are credited 
to the depositor’s account and entered in a pass-book, on the pro- 
duction of which small amounts (usually up to a maximum of £5) 
may be withdrawn without notice at any branch of the issuing bank. 
As a rule, 21 per cent, is allowed on these accounts up to £100, 
and 1 per cent, above that figure. 



CHAPTER 5 

PERSONAL CUSTOMERS AND PARTNERSHIPS 
Infants 

Though an infant, i.c., a person under twenty-one years of age, 
is not liable on a bill of exchange, he can validly give a discharge 
for moneys paid to him or to his order, so that there is no risk in 
conducting a current account with an infant as long as it is kept 
in credit. 

Although banks now open “ Home-Safe ” accounts even for the 
very young, they prefer not to open current and deposit accounts, 
in the names of persons . under sixteen years of age. The usual 
course in such cases is to open the account in tire name of a parent, 
or guardian, marking it to indicate that it concerns the infant, as, 
for example, " Thomas Robinson, rc John Henry Robinson." 

As an infant cannot be held liable for a loan, a banker who makes 
an advance to an infant cannot enforce repayment of the money, 
or retain or realize any securities deposited by the infant in respect 
of the advance. The bank may, however, enforce its rights against 
an adult third party who has given a guarantee or deposited security 
in respect of the overdraft. 

An infant may act as an agent, so that a banker is safe in 
accepting a written authority empowering an infant to draw or 
indorse cheques and bills, or to overdraw on his principal’s account. 
An infant may be a partner in a firm and can bind his co-partners, 
but it is not usual to allow an infant to operate a partnership 
account except on specific authority from the other partners. 

Married Women 

No difficulties arise in connection with the banking account of a 
married woman, whether it is kept in credit or overdrawn. If, 
however, a married woman offers to guarantee the account of her 
husband, the banker should make quite sure that she has personal 
means, that she realizes the implications of the step she is taking, 
and that she takes such a step of her own free will. The safest 
course is to ensure that, in the giving of the guarantee, she is 
advised by a solicitor who ‘does not act for her husband. 

Sometimes a woman receives from a trust an income that is 
subject to a protective trust so as to prevent her from borrowing 
against it in advance, in which case the hanker cannot safely take a 
charge over such future income. 

A married woman may act as an agent on behalf of another 
or others, e.g., to draw cheques on an account. Moreover, she may 
be appointed as executrix, administratrix or trustee, and, if she 
undertakes such duties, her husband is not liable for any of her 
38 
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acts or obligations in the performance of the executorship, adminis- 
tration or trust, so long as he does not interfere therewith. 

Lunatics and Drunken Persons 

Any mandate is brought to an end by the insanity of the person 
giving it, so that a banker who pays cheques drawn by an insane 
customer pays without authority, though he is entitled to debit 
the customer’s account with any cheque paid before the bank 
received notice of the insanity. 

A contract entered into by a person when drunk is not binding 
on him as against anyone who knew he was drunk at the time the 
contract was made. Hence, if a drunken person wishes to cash a 
cheque, or sign a guarantee, or enter into any other transaction with a 
banker, the transaction should be postponed until the person is sober. 

Joint Accounts 

A banker who opens a current account in the joint names of 
two or more persons who are not partners or trustees should take a 
mandate, signed by them all, embodying instructions as to how 
and by whom cheques and bills are to be signed and indorsed. 
The mandate usually indicates how the balance is to be disposed 
of in the event of the death of any party, but as it then automati- 
cally becomes inoperative, it can be taken only as an indication of 
Hie intention of the persons signing. 

It is a rule of law that, on the death of any party to a- joint 
account, the balance vests in the survivor. Hence, in the absence of 
any indication of a contra^ intention, the banker may pay to the 
survivor and obtains a good discharge in doing so. If, however, 
the banker has any evidence that the balance is not intended to 
go to the survivor [c.g., where an account in the name of husband 
and wife is opened for joint-housekeeping purposes and not to 
provide for the widow), he should not pay without the consent of the 
surviving party and of the personal representatives of the deceased 
party. 

Joint account mandates usually include an undertaking by the 
parties to be jointly and severally responsible for any overdraft. 
Such an undertaking is essential if an advance is contemplated for, 
in its absence, the parties are only liable jointly. This means that 
if they are not all sued together, any party omitted from the action 
is released from liability and that, on the death of any one of the 
parties, his estate is freed from liability, the survivor or survivors 
alone being responsible for repayment of the advance. After an 
action is brought against joint parties together and judgment is 
obtained against them, there is no further right of action against 
them individually if the judgment against them all remains 
unsatisfied. 
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On receipt of notice of the insanity of a party to a joint account, 
the account should be stopped pending instructions from someone 
duly authorized to act, such as a receiver appointed by the Court 
in Lunacy. 

If one party to a joint account becomes bankrupt, the banker 
should stop all operations on the account, and return all cheques 
thereafter presented. Operations on the account should again be 
permitted only after the receipt ol instructions from both the solvent 
party and the trustee in bankruptcy of the insolvent party. 

Undischarged Bankrupts 

A person who has been adjudicated bankrupt suffers from a 
number of civil and contractual disabilities until he obtains an 
order of discharge from the Court. From a banker's point of 
view, the most important disabilities are : (a) that an undis- 

charged bankrupt must not obtain credit in excess of £ 10 from 
any person without disclosing the fact that he is an undis- 
charged bankrupt ; (b) that a banker must not conduct an account 
for a person whom he knows to be an undischarged bankrupt 
unless, having notified the trustee or the Board of Trade of the 
existence of the account, either (i) he receives the sanction of 
the Court or the trustee or the Board of Trade to the making of 
payments, or (ii) no action is taken by the trustee or the Board 
of Trade within one month of the notice. 

On the other hand, s. 47 of the Bankruptcy Act, 1914, protects 
as against the trustee certain transactions by undischarged bank- 
rupts provided the property concerned has been acquired by the 
bankrupt after his adjudication, and brings within the sphere of 
this protection payments and transfers by a banker of money, 
securities or negotiable instruments to a bankrupt customer, or on 
his instructions to a third party, provided the transactions are 
completed before the trustee intervenes. But if the property or 
money delivered has been acquired by the bankrupt before his 
adjudication, no protection is afforded, and the banker is account- 
able to the trustee for the value of such property or funds. 

This protection does not release the banker from the duty of 
notifying the trustee in bankruptcy or the Board of Trade of the 
exigence of an account in the name of the debtor in every case where, 
he discovers that the customer is an undischarged bankrupt 

Trustees 

In the conduct of a trust account, the banker must consider 
not only his customer, but also the beneficiaries under the trust, 
tint he is not liable for breach of trust so long as he cannot be held 
to be a party to the breach, e.g., by being vested with notice of it. 
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What constitutes notice is a question of fact to be determined by 
the circumstances of each case. 

The banker may well be affected with notice of the breach if he 
derives some personal benefit therefrom, c.g., where his customer 
has an overdraft on his private account and, being pressed for a 
reduction, transfers funds from the trust account. 

Tire banker would also be guilty of negligence within the meaning 
of s. 82 of the Bills of Exchange Act (see Chapter 16), if he were to 
credit a Customer's private account with cheques payable to the 
customer in a fiduciary (trustee) capacity, or payable to a trust with 
which he is connected. 

On opening a trust account in two or more names, a banker 
should insist that cheques shall be signed by all the parties unless 
the trust deed expressly provides that one or some of the trustees 
may sign on behalf of all. 

Effect of the Death of a Trustee. — On the death of a 
trustee who is a party to an account, a bajaker, before permitting 
the surviving trustee or trustees to operate the account or deal 
with trust property in the bank's custody, should satisfy himself 
that the terms of the trust deed do not require the appointment of 
a new trustee. If they do, the account should be stopped until 
the banker is notified in writing of the appointment of the new 
trustee and is supplied with his signature and description. 

On the death of a sole or last surviving trustee, a new trustee 
or new trustees may be appointed in accordance with the Trustee 
Act, 1925, but, pending such an appointment, the personal repre- 
sentatives of the deceased trustee may exercise any powers that 
he himself could have exercised. 

Effect of a Trustee's Bankruptcy. — The bankruptcy of a 
trustee does not affect the trust property, as such property belongs 
to the beneficiaries and cannot be claimed by the trusteed private 
creditors ; nor does it necessarily affect his rights to carry on the 
trust, although it may be desirable to apply to the Court for the 
appointment of a new trustee in accordance with the powers given 
in the Trustee Act, 1925. A bankrupt trustee in bankruptcy, 
however, may not continue to act. 

Executors and Administrators 

The accounts of executors (which for present purposes may be 
regarded as including the accounts of administrators) are merely 
trust accounts of a special kind, but differ in that executors may 
delegate their authority as between themselves and that the 
signature of one executor is sufficient ‘to bind all, whereas such a 
delegation of authority can be made by trustees only in exceptional 
circumstances. 
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respect of any overdraft or loan granted to the firm, but some 
bankers insist also on all the partners signing a joint and several 
guarantee as well. Although any ordinary partner in a trading 
firm has implied power to pledge its credit, to borrow money, and 
to sell or pledge its property for the purposes of the partnership 
business, bankers usually get all the partners to sign any document 
charging property of the partnership as cover for a loan or over- 
draft granted to the firm. 

All the partners should sign guarantees and legal mortgages 
under seal, for one partner has no implied power to bind his 
co-partners by giving a guarantee (unless it is the firm’s business 
to give guarantees) or by executing a deed in the name of the firm. 

Non-trading Partnerships 

A partner in a non-trading firm, such as a firm of doctors or 
solicitors, has no implied authority to bind the firm by bill of 
exchange or promissory note, or to borrow money on behalf of the 
firm, or to pledge its property as security for an advance. A 
partner who seeks in this way to bind a non-trading firm without 
having express authority to do so will be personally liable, but 
the other partners will not be bound. 

In dealing with a non-trading partnership, a banker should 
require the signature and authority of all the partners in respect 
of all operations connected with the account, unless a mandate 
signed by all the partners is taken giving one of their number or a 
third party authority to operate on behalf of the firm. 

Dissolution of Partnership 

A partnership may be dissolved by mutual agreement or by a 
change in its constitution caused by the death, retirement, or 
bankruptcy of a partner, and, in the last three cases, the banker 
must stop tire firm's account if he wishes to preserve his rights 
against the estate of the partner who is dead, retired, or bankrupt. 
If the partnership is continued by the surviving partners, they 
should be required to furnish the bank with a fresh mandate, and 
to open a new account for all subsequent transactions. 

When a partnership is dissolved, the credit balance on the 
firm’s account vests in tire remaining partners, but they are liable 
to the personal representatives of the deceased in the case of death, 
or to the trustee in the case of bankruptcy, or to the partner 
himself in the case of retirement, for that portion of the assets 
of the firm which belonged to tire outgoing partner by reason of his 
interest in the partnership. 

Retired partners, or the legal representatives of a deceased or 
bankrupt partner, have no power to bind the firm in any way. 
But any cheques drawn on the firm’s account by a deceased partner 
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can be paid by the banker unless there are special circumstances 
that warrant their return, c.g., where the account has been stopped 
by the banker to safeguard his rights against the deceased partner’s 
estate, in which event cheques should be returned marked “ Partner 
deceased " ; or they can be paid, with the consent of the surviving 
partners, to the debit of a new account for which they are responsible. 
Cheques drawn by a bankrupt or retired partner may also be paid 
if they are dated before the bankruptcy or retirement, although it 
may be advisable in such cases to obtain confirmation from the 
other partners. 

On the dissolution of a firm, the partners (or the remaining 
partners, if one is dead, bankrupt or has retired) have authority 
to bind the firm and continue its business so far as may be necessary 
for the winding up of the partnership affairs. For tins purpose 
they may sell or pledge the partnership property, draw and indorse 
cheques, draw, indorse and accept bills.' and perform any other 
acts necessary for the proper winding up of tire firm’s business. 

If a partnership account is not stopped on the happening of 
one of the events mentioned, any payments to the credit of an 
overdrawn account after the happening of tire event will, by reason 
of the operation of the Rule in Clayton’s Case, have tire effect of 
reducing pro ianto the liability of the members of the old firm, 
or the liability of a guarantor for the old firm. 

A banker cannot hold liable the estate of a deceased or bankrupt 
partner in respect of debts or obligations created by the partnership 
after the date of death or bankruptcy, but a retiring partner may 
be held liable for obligations incurred after his retirement, unless 
notice of the retirement was received by the bank before the debts 
were incurred. 

The . insanity of a partner does not necessarily involve the 
dissolution of the firm, but, on application by another partner, 
the Court may decree a dissolution if the insane person is found 
- lunatic by inquisition or shown to the satisfaction of the Court 
to be permanently of unsound mind. From a banker's point of 
view, it is desirable that such a dissolution should be effected, 
otherwise he may be involved in difficulties by reason of the issue 
of cheques or by other activities of the insane partner. 

Limited Partnerships 

A limited partnership is one, formed and registered under the 
Limited Partnership Act, 1907, having one or more general 
partners fully liable for all obligations of the firm, and one or more 
limited partners whose liability is limited to the amount each has 
agreed to contribute when joining the firm. A limited partner 
may not take part in the management of the business, or he may 
render himself liable equally with the general partners. Bankers 
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should not act on instructions from a limited partner, nor grant 
advances to the firm in reliance on his private means. 

The death or ■ bankruptcy of a limited partner does not involve 
the dissolution of the firm, so that the firm's banking accounts 
need not be stopped in such an event. 


CHAPTER 6 

IMPERSONAL CUSTOMERS 

The powers of such customers as joint-stock companies, friendly 
societies, and municipal corporations are strictly controlled by the 
statute or charter under which they are constituted. Hence, before 
entering into business relations with any such body, a hanker should 
make himself thoroughly acquainted with any Act of Parliament, 
general or private ( local as it is sometimes called), charter or other 
document by which it is governed. 

Joint-Stock Companies 

As a rule, the first step in the opening of the banking account 
of a limited company is the passing by the board of directors of a 
resolution that the account of the company be opened at a certain 
bank, and that the bank be supplied with the required particulars 
regarding the company's constitution and powers. 

This resolution is embodied in a mandate addressed to the 
banker and is forwarded to him with (a) the company’s Certificate 
of Incorporation, for inspection and return ; ( b ) copies of the 
company’s Memorandum and Articles of Association for retention ; 
(c) the company’s Trading Certificate (or Certificate of Authority 
to Commence Business) for inspection and return ; (<f) a certified 
copy of the resolution of the directors authorizing the opening of 
the account, together with specimen signatures of the persons 
authorized to sign on the company’s behalf ; (c) a copy of" the 
company's last balance-sheet (if any) certified by its auditor. 

A public joint-stock company cannot commence business or 
borrow money until it has been authorized to do so bjr a trading 
certificate issued by the Registrar of Companies ; any contract made 
by such a company before the issue of the certificate is provisional 
only, and is not binding on the company until the certificate is 
issued. Private companies do not require a trading certificate. 

Company’s Memorandum and Articles 

The Memorandum and Articles of Association indicate the 
nature of the company’s business, the extent of its powers and the 
rules by which it is to be administered. 
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The Articles are ancillary to the Memorandum, and from them 
can be ascertained the rights given to the directors to exercise the 
powers of the company as laid down in the Memorandum : regula- 
tions governing the execution of contracts and deeds, the drawing 
and endorsement of bills of exchange, promissory notes, and 
cheques, and the conduct of the banking account ; what powers 
are given to the directors ; whether the mandate signed on the 
company’s behalf by its officials is within the provisions of the 
Memorandum and Articles, for, if any acts of the officials go outside 
the pow’ers conferred on the company by its Memorandum, they will 
be ultra vires (i.e., beyond the powers of) the company, and not 
binding upon it. If the acts are within the Memorandum but 
outside the powers of the officers as laid down in the Articles, the 
acts will be ultra vires the officers, and the company may or may not 
be bound according to the circumstances. 

Borrowing Powers of Joint-Stock Companies 

The Memorandum of a non-trading company must contain 
express pow'ers if the company is to sell, borrow and pledge property, 
otherwise the company cannot even discount bills of exchange. 
On the other hand, a trading company has implied powers to borrow 
and to pledge its property to such an extent as is reasonably neces- 
sary for the carrying out of its legal objects, even if such powers 
are not specifically given in its Memorandum. 

A banker should not lend to a company without obtaining a 
certified copy of the resolution of the directors authorizing the 
advance and the charging of security. He should satisfy himself that 
the- borrowing is within the limits, if any, as to amount, purpose 
and method, and as to security, laid down in the Memorandum and 
Articles, from the standpoint both of the company and of its 
directors. If the directors borrow when the company has no pow’er 
to borrow, the borrowing will be ultra vires the company and void, 
and any security given will be unavailable as against the company. 

The remedy left to the lender in such circumstances is that 
of ” subrogation ” to the rights of the creditors or other persons 
who have been paid with the funds borrowed, i.e., he may “ stand 
in the shoes ” of those who have benefited in money by reason of 
his having granted the advance. But this right does not entitle 
him to any securities or priorities of any creditors so discharged. 

Moreover, unless the lender knew the directors were exceeding 
their powers, he may sloe them personally for breach of warranty 
of authority, or he mayiobtain an injunction restraining the com- 
pany from parting with th<i money, if it can be identified and has 
not been so used in the company’s business that it cannot be 
followed. 
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If, on the other hand, the borrowing is in excess of the powers 
of the directors only, as prescribed by the Articles, the company 
may ratify the borrowing, and so make itself liable to repay the 
advance. If it does not do so, the banker may or may not be able 
to hold the company liable, but the directors may be liable for 
breach of warrant } 7 of authority provided the banker was unaware 
that they were exceeding their powers. 


Borrowing by the Issue of Debentures 

Companies frequently borrow money for the purpose of their 
business by the issue of debentures, which usually take the form o 
a deed under the company’s seal, stamped with ad valorem duty, 
and containing a promise by the company to repay the money len 
with interest thereon, subject to certain specified conditions. Deben- 
tures may be payable to bearer, in which case they are regarded 
as negotiable instruments transferable by delivery, or they may be 
registered debentures, i e., payable to a registered holder, m which 
case they are usually transferable by deed. As a rule, interest on 
the former is paid against the delivery to the company or its bankers 
of " coupons ” detached from the debenture while, m the case of 
registered debentures, interest is usually paid y warran 

reg UsuaUy!°a d debenture gives the lender as security for the loan 
a charge or mortgage over some specific part or all of the property 
oflSTompSy. tfvhich case it if tabbed as a " ^ 

ture ”, and must be registered with the Registrar of Companies^ 
Sometimes, however, a debenture is merely a P™im S e to repay 
money borrowed and does not give any charge over the company 
property, in which case it is referred to as a naked ^benture. 

Where debentures are secured by a charge over die company s 
property, it is a common thing for the charge to be created by 
„ a separate trust deed, which embodies the terms upon ^ 
issue of debentures is made, and is referred to m t the i body of each 
debenture. The charge created may be either specific ■ °*fi° 
or a combination of both. A specific G h ar | eisu ^^y^ v ^? 1 ln- 
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ery, and its effect is to debar the company from selling or disposing 
of such property during the existence of the c arge. 

Floating Charges on a Company s Property ^ 

A Floating Charge is one given over a 
present and future, including assets of a constant y ' 

such as stock-in-trade, book debts, etc. Such a charge permits the 
company to deal with the assets in the ordinary coume of its 
business so long as it is a going concern, and solong as the cha g 
does not become " fixed " or “ crystallized . S - 
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to become fixed when the money secured by the debenture becomes 
immediately repayable in accordance with the terms o! the instru- 
ment, as, for example, when the company makes default in the 
payment of interest or when an order is made or a resolution passed 
for the winding-up of the company. 

All charges — fixed or floating — over a company's property are 
void unless they are registered with the Registrar of Companies 
within twenty-one days of their creation. 

Winding-up of a Registered Company 

.The existence of a company is terminated by its winding-up or 
liquidation, during which its assets are realized and the proceeds 
applied in payment of its debts, the surplus, if any, being distributed 
among the shareholders. 

As soon as a banker receives notice of the commencement of the 
voluntary or compulsory liquidation of a company-customer, he 
should at once stop the relative account, and hold any credit balance 
thereon at the disposal of the liquidator, who has power to operate 
the account. If the account is overdrawn, the banker must take the 
necessary steps to obtain repayment. 

In regard to the payment of a company’s cheques after the. 
commencement of a compulsory winding-up, the banker’s position 
is similar to his position on the bankruptcy of a private individual. 
A compulsory liquidation is deemed to commence at the date of 
the presentation of the petition. From that date the power of 
the directors to draw cheques on the company’s account is deter- 
mined, and, unless the Court otherwise orders, the banker cannot 
debit to the account cheques paid by him after the date of the 
petition, even though he has no notice of its presentation. Accord- 
ingly, a banker’s only safeguard is to maintain a regular search of 
the Gazette, especially if he has any suspicion that the finances 
of the company are not as sound as they might be, and at once to 
stop the account of a company customer against whom a petition is 
presented — this despite the fact that many petitions are dismissed 
by the Court. 

A voluntary liquidation is commenced by resolution of the 
company in general meeting, followed by a statutory advertisement 
in the Gazette, and a banker, therefore, is rarely without due notice 
of the commencement of such a winding-up. The liquidator can be 
permitted to deal with the balance on production of a certified copy 
of the winding-up resolution appointing him. 

■- Non-trading Corporations 

Non-lrading corporations, such as railway companies, electric 
lighting companies, and water companies, have no power to borrow 
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money or to pledge their property as secunty unless such powers 
are conferred (a) in the case of statutory companies, by the statute 
under which they are formed, or (b) in the case of registered com- 
panies, by their Memorandum of Association. Nor, m the absence 
of express powers, can non-trading companies draw or accept bills 
of exchange or make promissory notes, although presumably they 
can draw and indorse cheques on a banking account. 

Accordingly, on opening an account for any such corporation, 
the banker should satisfy himself of its powers in relation to banking 
operations generally. If it has no power to otxo\ , 
banker grants an overdraft, or grants an overdraft m excess of 
any limit imposed by the Memorandum or governing statute, the 
loan will be ultra vires and may not be recoverable. 


Building and Friendly Societies 

men opening an account for a building society or friendly 
society, a banker should. take a mandate embodying ajesolubon 
of the governing body of the society appointing the bank as its 
bankets and containing instructions as to the signing mdgng 

of negotiable instruments, with specimen r 5 1 tisfv himself 

authorized to sign and indorse. The banker should satisfy himselt 

that the instructions given are 
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powers, JrecJy how the pow» Z 

the loans are to be secured. Otherwise n . cess 0 f 

being unable to recover money lent to the y 
the authorized limit. 


Trade Unions 

The general principles governing the ^yhe Rules 

of a friendly society apply in the case of a tra -nowers of its 

of the union must be investigated to ascer P borrow 

officials and the authority, if any, given to 1 
money on its behalf. , . ,, 

The account of a trade .union must be opened in the name 



50 


PRINCIPLES OP BANKING 


its properly appointed officers, all of whom should he required 
to sign cheques and other instruments. If an advance is granted, 
the personal security of the officers should be obtained in the 
form of a joint and several guarantee, although the officers have 
a limited power to borrow against a mortgage of property of the 
union. 

Accounts of Clubs, Committees, and Associations 

Included under this heading are accounts opened in the names of 
associations of various kinds formed for charitable, literary, religious, 
political, or sports purposes. 

Such accounts are to be distinguished from those opened in 
the names of private customers with an indication in the heading 
that the account relates to some club, association, or society, as, 
for example, an account headed " Thomas Robinson, re Northtown 
Charity Club An account of this kind may be treated as a 
personal account, except that the bank will be deemed to have 
notice of its fiduciary' character. 

If an account is to be opened in the name of an association, 
society, etc., the banker should ask for a copy of the Rules of the 
association, society, etc., and should take a mandate embodying a 
resolution of the association, etc., or of its committee or council, 
appointing the bank as its bankers, and including instructions as to 
how cheques are to be signed, with specimen signatures of the 
persons authorized to operate. The mandate should be signed by 
the chairman of the meeting at which the resolution is passed, and 
by the secretary and treasurer. 

Associations of this kind have no legal entity and cannot be 
sued in respect of liabilities incurred by their officials, while the 
officials or other persons who are deputed to sign cheques on the 
association's account cannot be held individually- liable for any 
advance, provided they clearly indicate that they are acting on 
behalf of the association. Consequently, an oveidraft on an 
account of this nature should be granted only against the guarantee 
- of someone of sound financial standing, who is then, in effect, the 
pri nopal debtor though nominally a surety. 

Upon the death or retirement of any person signing cheques 
of a MKicty or as , -r-dation, the account should be stopped, but the 
? 'anker quay pay cheques drawn before he received notice of the 
«cr.t in tint;. The account need not he slopped if the 
mar.tbue authorizes signature on. behalf of the society by any 
og,r of two o r - f •. ..T.'.'i person *, provided that any cheques paid 
ttytV banker sub* r^suent to receipt of notice of the death or 
11 tsimv-at s r withdrawal do no; bear the signature of the person 
toivvrrt 1. 
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Local Authorities 

Local authorities are really trustees for the public, 'whose 
interests they are required to protect. The funds they control 
are trust funds, and the banker is presumed to know this. He 
must therefore exercise as great a degree of care as he would exercise 
in the case of any other form of trust account. 

In the majority of cases, the account of a local authority is 
opened in the name of a treasurer, who may be the manager 
of the branch bank at which the account is kept, but in larger 
towns the treasurer is an officer of the authority. An account 
in the name of a treasurer is regarded as existing between the 
treasurer and the local authority, and not between the local 
authority and the bank, for a joint-stock bank is precluded from 
acting as treasurer. Accordingly, the heading of the ledger account 
and in the pass-book should be worded somewhat as follows : 
“Thomas Robinson, Esq., Treasurer to tire Northtown Urban 
District Council ”, or " Thomas Robinson, Esq., Treasurer to the 
.Mayor, Aldermen and Burgesses of the Borough of Southtown ’. 

Separate accounts must be opened for each undertaking of a 
local authority, and the balances and operations thereon must 
be regarded as entirely distinct for all purposes. Thus, if an 
authority has a number of accounts headed " General Account , 
“ Water Account ”, “ Tramways Account ”, etc., they must be 
kept distinct both by the authority and by the bank, all cheques 
and credits being properly marked to indicate the account to which 
they refer. In no circumstances can a banker exercise any right 
of set-off in connection with these separate accounts. 

When opening an account for a local authority, the banker 
should obtain a properly authenticated resolution of the authority 
appointing the treasurer, embodying instructions as to how cheques 
and other negotiable instruments are to be signed, and accom- 
panied by specimen signatures of those authorized to sign ami o 
act on its behalf. ' As a rule, the mandate will be given under 
• the common seal of the authority. , 

It is sometimes arranged for the treasurer to be furnis e 
periodically with a schedule of payments to be made by him tne 
schedule being authenticated by the signatures of certain members 
of the council or finance committee, and by the clerk, as required 
by the statute governing the operations of local authorities. 



CHAPTER 7 

SECURITIES FOR ADVANCES 

It i, a feature of banking in this corc.tr, 'that . thel bante do^ot 
lend money in cases where permanent capital q practice to ' 
advances are essentially for short term, and 1 at relatively 

make them repayable on demand and to > ^view ^ { advances 

frequent intervals. Liquidity is a traditional quality 

in British banking. . . , * Inan for long-period 

Normally, a banker who is asked for a Hoan to S I 

capital purposes will advise that the money be raised on mo tg^ 

or, in the case of a limited company, by the issue 

capital or debentures. . -balance-sheet 

If the borrower is a trader or business concemabahmc 

or a statement of affairs should be obtained m order * U Sddn g 
particularly where no specific security 15 , ofi wwfh e blowing 
there is in the business for the borrowing, 

is justified and likely to prove advantageous to business^ ^ 
a banker should satisfy himself as to when, and the sop 

which, repayment may be expected. customer 

A banker has a right of action against a borro * l g , -b an ker 
in respect of the debt, but it is preferable and usual, for th ^ ^ 
to safeguard his position by requiring the deposit of ® 

security. Such security is desenbed as personal or w p 
direct or Uhird party ; primary or collateral ; according 
sense in which the matter is considered. 


Personal Security 

The term “ personal security ” (in contradistinction to 
personal security ”, i.e., security that can be reah^ed by ^ 
transfer) is applied to an undertaking by some third P ers o n 
responsible for the repayment of an advance, and may take u 
form of a guarantee under hand or under seal, or a bond un ’ 

or a promissory note. In all such cases, the remedy of the banker 
is a personal one, i.e., if the undertaking is not fulfille 
advance is not repaid, the banker must take action to enforce ms 
rights against the person who signed the undertaking. 


Collateral Security 

In general, the term " collateral security ” applies to all types 
of security that run side by side with the banker s personal ng 
of action against a debtor customer in respect of an advance , 
i.e., it applies to share certificates, bearer bonds, title deeds, n 
policies, etc., deposited by the customer as cover for an advance, 
52 - 
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and also to a guarantee or other security signed or deposited by 
a third party as security for the customer’s overdraft. 

In another sense, the term " collateral security ” is applied 
to any of two or more securities that cover the same debt, as where 
the account of one customer is secured by two guarantees, or by 
a guarantee and documents of title. 

If a banker holds collateral security given or deposited by a 
third parly, then, in all his dealings with the customer, he must, 
unless exempt by the terms of his agreement with the third party, 
respect the relationship of principal and surety existing between 
the customer and the third party. In the absence of an agreement 
to the contrary, the surety will be discharged if the banker without 
the surety’s knowledge or consent varies the arrangement with 
the principal debtor, e.g., by giving him time for the repayment of . 
the advance or by lengthening the period for which it is granted. 

Collateral security (apart from guarantees and bonds) may 
become available to a banker in one of four main ways : (a) Alort- 
gage ; (l>) Pledge; (c) Hypothecation; (d) Lien. The first three 
of these are evidenced by an instrument containing the charge, 
the reason for it, the amount of the advance and other relevant 
particulars. 


Guarantees 

A Guarantee is a contract whereby one person, the g ttara f°[ 
or surety, undertakes to be answerable for the payment of a de 
or the performance of some act by another person, the pnncipa 
debtor . The contract of guarantee is therefore a . secondary one, 
the guarantor being liable only if the principal debtor defaults 
A guarantor who fulfils his obligation and pays the creditor 
may sue the principal debtor for repayment. _ 

A contract of guarantee is unenforceable unless it is e "” 
by some note or memorandum in writing, which mus co 
least the names of the parties, the signature of the surety, T 
essential terms of the contract. The consideration ne 
specified, but in a banker’s guarantee it is usually stated t 
making or continuance by the banker of. advances o gi & 
of credit or forbearance to sue for an existing debt. 

A banker's guarantee is comprehensive in 
the banker against all contingencies, and is designe provides 

kind of credit transaction with the customer. It y P. 
that the contract shall not be prejudiced if othei j*! S? Sbtor 
taken from the debtor, or if arrangements are made with the debto^ 
regarding the exchange or release of securities or for th gi S. 
time in which to pay. In the absence of such express agr « ’ 

the guarantor would be freed from liability (*.«-, discharged) 
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if the banker did any of these things, as they may prejudice the 
guarantor's position. 

A bank guarantee usually ensures that, in the event of the 
customer becoming bankrupt, the bank shall be entitled to prove 
in the bankruptcy for the full amount of the debt, without first 
deducting the amount the bank is to receive under the guarantee. 
In this respect, a guarantee affords better cover than security' 
deposited by the customer himself, for, in the latter case, the security 
has to be valued and deducted from the amount for which the 
banker proves in the bankruptcy, or it must be surrendered to the 
trustee m bankruptcy. 

Finally, the guarantor undertakes to pay on demand the amount 
due to the bank. ■ 

Embodying as it does a personal responsibility only, a guarantee 
upends for its value to a banker on the substance and integrity 
a n e guarantor, and on his continued ability to meet the obligation. 
A banker should, therefore, ascertain at the outset that the proposed 
guarantor can be relied upon for the amount he undertakes to pay, 
and confirm the position from time to time. 

,, n es ^ , ™ an ager is satisfied from personal knowledge or from 
A e 5, ‘ m f kcr s confidential opinion that a proposed guarantor is - 
. oa ed or liability, the guarantor should be required to 
posit security m support of the guarantee. 

in olten en . tere< ^ into, thoughtlessly, or, at least, 

imnortan+ C ih tbe transac £° n is only a formality. It is, therefore, 
that a Prospective guarantor should understand the 

nosqihlo i/v 0 • e l . C ° ni:ract ’ and ’ io cases where undue influence is 
free will in* + i' vise ensur ® that the surety signs of his or her own 
solicitor tu. 6 P resence °i an independent witness, preferably a 
husband should he who S ive5 a guarantee on behalf of her 

011 the matter b y a solicitor who does not 

disclosure 8 it it o' gaarantee d° es not call for the fullest 

eratelv misleads by the . suret y if the creditor either delib- 

position. Enouirips n f+h e y" en mnoc ently misrepresents the true 
answered fairV Rut +h ~ ^ anber a prospective surety must be 
aff^s bevond mitof inf 1166(1 not di ^ose the debtor’s 

demanded b y 1116 ^ ues - 

or not to enter into the obligation. preliminary to deciding whether 
Continuing Guarantees 

5uar “ te; "“ «>* that 'JpZiSLFtSSS. t u2d 
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whether the advance is taken as a fluctuating overdraft or on loan 
account. 

Some bankers’ guarantees provide that the surety’s liability 
shall continue until the expiration of three calendar months from 
the time when notice to terminate the guarantee is given by the 
surety or his personal representatives. The effect of this is that 
the guarantor, or his estate in the 'event of his death, is liable to 
the banker for the payment of any outstanding cheques and for any 
liabilities of the principal debtor to the bank contracted by him 
before notice was given but accruing during the period of notice. 

Specific Guarantees 

A specific or non-continuing guarantee is one in which the surety 
undertakes to be liable only in respect of a specific transaction 
or a fixed advance. Such a guarantee cannot be revoked by the 
surety until the loan is repaid, but is not ordinarily taken as a 
banking security. 

Mortgage 

A Mortgage (other than a mortgage of land) is a conveyance 
of the legal ownership of the thing mortgaged to the lender, the 
possession of that thing in some cases remaining with the borrower 
and in other cases passing to the lender. 

A Legal Mortgage transfers the ownership (though not 
necessarily the possession) of the property charged to the mort- 
gagee, and gives him a right to sell the property upon default 
by the mortgagor in paying the principal or interest. The mort- 
gagor is left with his equity of -redemption, i.c., the right to claim 
the transfer back of the property on discharging the mortgage. 

An Equitable Mortgage, which may be created by deposit 
of title deeds with or without a memorandum, or even by a memor- 
andum of charge without deposit of the deeds, gives the mortgagee 
only an equitable interest in the property, which, except with the 
consent of the mortgagor, can be realized only if the mortgagee 
obtains a pow r er of sale or an order for foreclosure from the Court. 

Pledge 

Pledge means the actual or constructive delivery of goods 
or securities by a debtor to his creditor to hold as a security for the 
debt. It is an express or implied term of a contract of pledge that 
the ownership of the security remains vested in the pledgor (he 
who deposits them). The rights of the pledgee (who is in pos- 
session of the security) permit him to retain the security until 
payment of the debt and, in case of default, to realize it. 

• A pledge may be evidenced by a memorandum of deposit, 
which states the security, the purpose of the deposit, the amount 
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and limit of the advance {i.e., the consideration to he given), and 

that the security shall be 2 . continuing °” 6 _ dumo f deposit 

In the case of fully negotiable securities, a fait h and 

is not strictly necessary, since a lender who acts in g d ^ 
without notice of any defect of title on the part of e P ^ 
established as a pledgee by mere deposit ofthesecunt ( J M 
there is no agreement inconsistent with their being h dag ^ ^ 
advance), and has an absolute title against all th doeS not 

them until his debt is discharged, and to realu ze fhe gf ^ 

obtain repayment. This is so even if the depositor is not 1 the «« 
owner, as mere delivery without notice of defect cnr -+ies 
to effect a transfer of the property in fully negotiable sec amt» 
The pledge of documents of title to goods is, m effect, Pr £nize& 
of the goods themselves, for delivery of the documents is re 0 
in law as a constructive delivery of the goods. 


Hypothecation , . nds 

Hypothecation resembles pledge in many g ^ 

hypothecated do not pass into the possession of CTediton 
tSn is strictly used to describe the arran ge meat whereby ^ 
person' charges goods to another without deliveri g instrU . 
goods tliemselves or the documents of title there • /g ee 

ment creating the charge is called a Letter of Hypothcca 
p. 64.) 


Lien 


Lien is the right of one person to retain property in bis b. 3,1 ?^® 
belonging to another until his claims against the owner ot t 
property are satisfied. Thus a garage proprietor has a hen on ^ 
car in his possession in respect of money due to him b> 

of the car. , .. „ , • , _f - 

Lien differs from a charge in that it cannot be the subj ‘ 
formal or express contract ; it arises by operation of aw 
from deliberate human intention. " i; en 

Lien may be cither particular or general. A parti 
confers a right to retain goods in connection with v 1 
particular debt arose, whereas a gencral'licn confers a rigii • 

goods, not only in respect of the debt incurred m connec ion 1 
them, but also in respect of the genera! balance due by tli 
of the goods to the person holding diem. 

Banker’s Lien. — I n Brandao v. Barnett, 1S46, it was sta e ' 
*' Bankers most undoubtedly have a general lien on all sccun 
deposited with them as bankers by a customer, unless there a 
express contract, or circumstances tliat show an implied contra , 
inconsistent with lien". It has always been understood tnai 
a banker's lien is an hit plied pledge, giving him a right, in case 01 
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default, not only <o retain but notice totte oteWner- 

to realize securities of the customer and to apply the pro 
satisfaction of his debt. _ ,■ epeurities e.g., 

4ot e Ss!ttefSarbc 

they are not deposited for a f banker and his customer 

and that there is no agreement betw een th . t wi th, the 

that can be regarded as negativing, or S £ exchange 

banker’s right of lien. Thus, lien won! d to bi Us ^xc^ 

handed to a banker for collection, u p o CceD tance. Similarly, 
for the express purpose of bemg -^Ste left by a customer expressly 

a banker has no hen on a scrip certmc Y 

for the purpose of being exchange specifically charged 

s Banker’s Hen does not apply to secunbes specn.»uy 8 
as cover for an advance because the supmor right g .ve 3 

• charge overrides the mfen ° r J! g f ° Z^y that comes into the 
No lien can anse m respect ot p P T j vance that is not 
banker’s hands by mistake or to cover a specific advance 

granted. 


CHAPTER S 

MAIN TYPES OF COLLATERAL SECURITY 

Ik estimating the worth of collateral stcunt; L’nts ^iajtivlplicity 

consider at least the following seven p thereto can be 

of title; the security should be taSer should, 

perfected without difficulty ; jp) ense , / A to him or to 

his nominees without trouble or expense is „ ot 
o f value; a security subject to wide .“Advanced ; 

satisfactory, unless there is a large m^rgi banker is to avoid 

(<*) readiness of sale ; this is of if int0 

being left with property on his hands w p X p e nse ; (e) sufficient 
cash except with loss of time, troub e ‘ ? of the security 
margin for loss or depreciation ; a n amp l e margin; if) 

is fairly stable, the banker should q ker avo id taking 
absence of liability ; as far as possible th liability to third 

as security property which might involve . , \ sa My as to 

parties, e.g., shares whereon calls may • • c ^the depositor 

title ; a security should be free from defect o^itle t.^ t g 
or chargor should have a good title or power to give a go 
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STOCK EXCHANGE SECURITIES 

The most common form of security taken by a banker is what 
are collectively described as stock exchange securities, i.c., stock and 
share certificates, debentures, bearer bonds and scrip certificates. 
Stock exchange securities have generally the merits of being quickly 
and easily realizable, while their market value is easily determinable. 

Some stock exchange securities are naturally more stable in 
value than others, but what a banker accepts as security is a matter 
essentially individual, dependent on the circumstances of the 
particular case. What he would take in one case would not be 
suitable in another. He has to take into account that a liability 
attaches to non-fully paid-up shares ; that other securities, such 
as mining, oil and rubber shares, are, at times, liable to wide 
fluctuations in price ; that shares in private companies may not 
be transferable or easily realizable. 

Stock exchange securities are broadly divisible into two classes : 
(a) negotiable and ( b ) non-negotiable. 

Fully Negotiable Securities 

Negotiable, securities, such as beater bonds, ate negotiable by 
delivery and, therefore, are easily transferred. If there is a free 
market in the security, it is thus easily realizable. They are charged 
under a memorandum of deposit to avoid any question as to the 
purpose for which they were deposited. But no instrument of 
transfer is necessary. 

Certain bearer bonds may be, registered in the name of the 
holder, in which case an instrument of transfer is required on 
transfer, as for other non-negotiable securities (see below). 

Non-negotiable Securities 

Non-negotiable stock exchange securities are mainly registered 
stocks, the title to which is represented by an entry in the books of 
the registrar, principal or agent by whom the stock is issued, and is, 
in addition, evidenced by a certificate of title. Transfer of registered 
stock is effected by an instrument of transfer. 

There are also a few inscribed stocks, the title to which is evidenced 
only by the entry or inscription in the books of the issuing body. 
The stock receipt issued to the holder is not a document of title, 
and transfer of inscribed stock can be effected only by personal 
attendance of the holder or his attorney at the office of the issuing 
body. 

Security over Registered Stocks and Shares 

The banker’s security over registered stocks and shares takes 
f, j T """" + ^ orm °f either (a) a irgal mortgage, or (b) an equitable charge. 
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Legal Mortgage. — Title to registered stock or shares is trans- 
ferred by an instrument of transfer and is effective as soon as the 
name of the new beneficiary is entered on the register of the issuing 
body. The instrument of transfer may be either under hand or 
under seal, as required by the Articles of Association of the company, 
and, when completed, is forwarded with the relative share certi- 
ficate to the registrar or secretary of the company. 

In getting himself registered as the holder of shares taken as 
security, a banker assumes certain liabilities. If the shares are 
partly-paid, he renders himself liable for the payment of any future 
calls that are made, and this liability exists, in the event of the 
liquidation of the company, for one year after the bank has ceased 
to hold the shares, if the person to whom they have been subse- 
quently transferred is unable to meet the liability for the uncalled 
capital. 

Equitable Charges over Stocks and Shares. — In the 
majority of cases, a banker's security over registered stock or 
shares is equally effective if he does not go to the trouble and 
expense of obtaining the full title, but takes an equitable charge 
by deposit of the certificate with a memorandum of deposit and a 
blank transfer. 

A blank transfer is one that is incomplete in certain essentials. 
It contains particulars of the shares or stock, but not the name of 
a transferee or the date, and is signed by the transferor. A blank 
transfer is useless if the Articles of the company require that 
transfer shall be by deed, for a deed cannot be completed in any 
material particular after execution. But if transfer may be under 
hand (as is usually the case), the delivery of a blank transfer is an 
authority to the transferee to fill in the blanks 

The mere deposit of a certificate with or without a memorandum 
gives the banker a valid charge but gives him no means of realizing 
the security, whereas he can complete and register a blank transfer 
under hand whenever he wishes to do so. 

/ 

LIFE POLICIES 

Life policies of first-class companies are a good banking^ security- 
in this countty and their value usually increases with time. Bankers 
lend up to about 90 per cent, of the present value, i.e., the surrender 
value. 

The value of a life policy as security depends on its being free 
from restrictions ( e.g ., on flying or foreign travel), and, in some 
degree, on its being free of any trust. Moreover, the validity of a 
contract of insurance is dependent on the disclosure, in the proposal 
form, of all material information and on its accuracy. Hence, it is 

3 — (B.36S) 
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important that there should he no doubt on these points. As the 
premium is based partially on the age of the assured, the accuracy 
of the statement in this respect is of importance, so a lender against 
a policy usually requires that the age be “ admitted ” by the 
company on production of proof of age. 

Security over a life policy may be taken either by legal mortgage 
{i.e., assignment) or by equitable mortgage. 

A Legal Assignment conveys the policy to the bank byway of 
mortgage, subject to the assured’s equity of redemption ; it gives the 
bank the right to surrender or otherwise to dispose of the policy 
without the assignor’s consent in satisfaction of any claims against 
him, but the assignor has the right to have the policy re-assigned on 
payment of the moneys due. Notice of the assignment is given 
to the assurance company and must be acknowledged, usually on 
payment of a small fee. The bank will ask for particulars of any 
prior charge or charges on the policy. If there are no such charges, 
the bank's charge will take precedence over any subsequent charges 
that may be created. If there is any prior legal charge, that charge 
and any discharge must be produced before a claim under the policy 
will be admitted, as a prior legal charge forms part of the chain 
and documents of title. Bank forms of legal assignment give the 
bank the right to pay the premiums as they fall due, on default by 
the borrower, to the debit of the latter’s account. 

An Equitable Charge or mortgage is taken by mere deposit 
of the policy with or without a memorandum. This has the 
advantages of cheapness and simplicity. The charge contains an 
undertaking by the assured to assign the policy if required to do 
so ; and, as an equitable charge does not form part of the documents 
of title to the policy, the transaction is closed when the advance 
is repaid by the cancellation of the memorandum and the return 
of the policy to the assured. The disadvantage of this method is 
that, if the lender wishes to realize the policy and the borrower 
refuses to give a legal assignment, there is no other course than to 
apply to the Court. 


LAND AS SECURITY 

Title-deeds to land and buildings are frequently taken by banks 
as security. The bank’s underlying security consists of the actual 
land and/or buildings to which the title deeds relate, so that, apart 
from ensuring the validity, completeness and correctness of the 
deeds, it is necessary also to ensure the proper valuation and 
protection of the property. 

As bankers in this country are essentially short-term lenders, 
a customer who requires a ' dead ” or semi-permanent loan against 
title-deeds will usually be advised to Taise a mortgage through 



MAIN TYPES OF COLLATERAL SECURITY 


61 


either a solicitor or a building society. Nevertheless, bank advances 
against the security of land and houses or shop property are quite 
common, particularly where the accommodation is of a temporary 
or semi-permanent nature and the customer undertakes regular 
reduction of tire overdraft. 

Mortgages as Cover for Advances 

In accepting land as cover for an advance, several matters have 
to be considered by a banker with a view to protecting himself 
against contingencies that may jeopardize the value and validity 
of his security. First, he must ensure that he has an adequate 
margin. Secondly, the deeds must be valid, complete and in order, 
and the document evidencing the bank’s charge must cover all 
contingencies. Thirdly, if advances have already been made by 
other lenders on the security of the property, the banker must 
appreciate that the earlier lenders will probably have first claim 
against the property, and, unless he can in some way obtain priority 
as against such lenders, he must ensure that any advance made by 
him is fully covered after allowing for the earlier advances. 


PRODUCE AND GOODS AS SECURITY 

Successful lending against the security of goods calls for a fair 
degree of specialized knowledge, for, in addition to ensuring the 
validity and completeness of the documents themselves, and of 
dealing so far as is possible only with, customers of known integrity, 
the lender must give consideration to the quality, value and freedom 
from deterioration of the goods. 

The question of the quality of the goods is of importance in case 
the banker should be called upon to realize them, while the risk 
of deterioration must be carefully considered where the goods have 
to be sent great distances, or where they have to be stored for 
a period before realization. Perishable goods or goods subject to 
vagaries of demand or of fashion are not suitable as banking 
securities. 

In addition, there is considerable risk of fraud in connection 
until the taking of goods as security, but the banker’s position in if 
these respects can be reasonably safeguarded if produce and goods 
are accepted as security only from customers of known repute, and 
if a competent independent valuation and periodical revaluation 
are insisted upon. 

Finally, the banker must ensure that the property in the goods 
is properly conveyed to him by the documents deposited by the 
customer. 


3 a— <B 368) 
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DOCUMENTS OF TITLE TO GOODS 

A banker accepting documents of title to goods as security null 
have regard to three important points : (a) the validity and com- 
pleteness of the documents ; ( b ) the nature, quality and value 
of the goods ; and (c) possible claims over the goods of any persons 
other than his customer (e.g., claims of an unpaid seller, or of a 
shipping company for freight). 

In examining the documents the banker will ascertain that 
they purport to be complete and in order, and that they are 
properly stamped, where stamping is necessary. Care will be taken 
to distinguish between documents which in themselves give a title 
to the goods specified {e.g., bills of lading and dock warrants), and 
documents such as warehouse-keepers’ receipts and certificates, 
which are merely acknowledgments of the deposit of goods. 

Bills of Lading 

A Bill of Lading is a document signed by the master of a 
ship, acknowledging the receipt of certain specified goods, and 
embodying an undertaking on behalf of the shipowners to deliver 
the goods to " order ”, or to a named person “ or his assigns ”, 
upon payment of the freight stipulated for. 

A bill of lading is not a negotiable instrument, and, if it is 
drawn in favour of a named person without the addition of words 
such as “ or his assigns ”, it is not even transferable. If, however, 
a bill of lading is drawn " to order ", the full property in 'the goods 
concerned may be transferred simply by delivery of the bill after 
indorsement by the shipper. But such a transfer is “ subject to 
equities ” ; i.e., the transferee, even if he takes the instrument for 
value and in good faith, cannot acquire, or pass, a better title to 
the bill of lading or the goods than was possessed by his immediate 
transferor. 

Bills of lading are usually drawn in sets of three or four parts, 
excluding any unsigned copies. The object is to enable the 
different parts to be sent to the consignee or his agent (frequently 
a banker) by different mails, and so reduce to a minimum the risk 
of loss or delay in transit. 

As a general rule, an unsigned copy of a bill of lading is retained 
by the consignor as evidence of shipment, for use in the event of 
his having to claim on the insurers under the marine insurance 
policy covering the goods. A second copy will be kept by the 
master of the ship, to assist him in the identification of the goods. 

Bills of Lading as Security 

Wherever possible, bills of lading accepted as security should 
he drawn 1 to order or assigns ", so that they may be transferred 
by indorsement to the banker. They ' should be examined to 
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ascertain whether they contain clauses that may necessitate -die 
payment of heavy charges to the shipowner, or otherwise operate 
to the detriment of the lender. Since a bill of lading affords no 
guarantee of the quality or value of the goods, the lender should 
insist on the deposit of an invoice showing tire value and description 
of the goods. Further, the bill of lading should be accompanied 
by the relative marine insurance policy or certificate of insurance, 
whereon the description of the goods should agree with that given 
in the bill of lading. It should also be ascertained whether the 
bill of lading is clean, i.c., whether it acknowledges that the goods 
have been shipped " in good order and condition ", or whether the 
shippers qualify their acknowledgment of the shipment by stating 
that the goods or the packages were in some way defective at the 
time of their receipt on board, in which event the bill of lading 
is said to be claused, or foul or dirty . 

A banker advancing against the security of bills of lading issued 
in sets should arrange for the deposit until him of as many parts 
of the set as possible, so as to ensure that the goods cannot be 
claimed by any person to whom one of the parts has been fraudulently 
transferred. 

Dock and Warehouse Warrants 

Dock and Warehouse Warrants are documents issued by 
dock companies, warehouse-keepers, or wharfingers, in favour of 
persons depositing goods, and state that the goods described 
therein are deliverable to tbe person named in the warrant, or 
to his assigns by indorsement. 

Although these warrants are transferable by indorsement and 
delivery, or by mere delivery if indorsed in blank, they are not 
negotiable instruments, so that any transferee will be affected 
by any defects in the title of his transferor. 

A dock company or warehouse-keeper cannot be compelled 
to hold goods on behalf of any person other than the original 
depositor. -Hence, a banker who takes such a document as security 
should at once give notice of his claim to the holders of the goods, 
so that a new warrant may be issued in his name, and he should 
also have the goods insured against fire and theft at the borrowing 
customer's expense. 

Warehouse-keepers’ Receipts and Certificates 

.These are documents issued by warehouse-keepers, stating 
that the goods specified therein were deposited on a particular 
date by a person named, and that they are held at his disposal. 
Such documents, usually stated to be “ not- transferable ", are 
merely receipts or acknowledgments for the relative goods. The} 7 
are not documents of title, for the owner may obtain possession 
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of the goods without surrender of the certificate or receipt, by. 
signing and forwarding to the warehouse-keeper a Delivery 
Order. This is a document addressed by the owner of the goods 
to the warehouse-keeper instructing him to deliver all or some of the 
goods to a specified person or to his assigns. Although such a 
document is not strictly a document of title, it is necessary to 
enable a third party to obtain goods in respect of which a ware- 
house-keeper’s receipt has been issued. 

A Warehouse-Keeper’s Receipt or Warehouse-Keeper’s 
Certificate taken as security should be accompanied by a- delivery- 
order made out in favour of the banker, so that he can obtain 
possession of the goods and have them stored in his own name. 
If the banker does not wash to register himself as owner of the goods, 
he may lodge a “ stop order ” with the warehouse-keeper holding 
the goods, in order to prevent unauthorized dealing with the articles 
by die customer or third parties. 

Letter of Hypothecation 

A Letter oe Hypothecation is a document of charge by 
which a customer pledges documents of title with a banker as 
security. It authorizes the banker to deal with the goods in any 
way necessary, to insure and store them in his own name at the 
customer’s expense, to pay freight thereon to the customer's debit, 
to sell them if he deems fit, and to apply the proceeds in repayment 
of any advance or payment made by him on behalf of the pledgor. 
Should the amount so realized be insufficient to satisfy the banker’s 
claims, he still has recourse to the signatory to the letter of 
hypothecation for the balance due. 

The object of such an authority- is to ensure that the banker may 
be adequately covered in the event of the dishonour of the bills 
drawn against the goods, ot in the event of the failure of the 
customer to repay the sum advanced. 

Tnist Receipts 

Customers who have obtained advances from a banker on the 
security of goods are frequently unable to repay the amount borrowed 
until they have realized the goods and received the proceeds. As 
the documents of title must be produced before the goods can be 
obtained from the shipping company, dock company or warehouse- 
keeper, bankers sometimes arrange to release the documents to the 
customer against his signature to an instrument known as a Trust 
■Receipt. 

This embodies an undertaking by' the customer to hold the 
goods and any proceeds received in respect thereof as a trustee 
for the banker, in whose name the goods are to be insured and, 
"• . if necessary, warehoused. 
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Property left with a bank for safe. custody *may be deposited in 
a locked box, the key of which is kept by the depositor, or in a 
sealed envelope or parcel. In the majority of such cases, the 
banker is given no detailed information regarding the contents 
and has no responsibility for them, apart from the box, envelope 
or parcel. 'Stock exchange securities are usually left uncovered, 
particularly where, as in the case of bearer bonds, the banker is 
required to detach the coupons and to present them for payment. 

A form of receipt is issued in respect of articles lodged for safe 
custody, and this. must usually be returned discharged by the 
customer before the articles can be withdrawn. The bank will 
return the articles only to the depositor or to the depositor’s known 
agent, who must produce a signed authority from the depositor 
and satisfactory evidence of identification. 

Articles deposited in the names of two or more persons should 
be delivered only in strict accordance with instructions taken from 
all parties at the time of deposit. In the case of corporate bodies 
and partnerships, care must be taken to see that the parties whose 
signatures are affixed to a request for withdrawal are authorized 
for that purpose. 

In the case of trustees, the deposit should be in the names 
of all, and the signatures of all are necessary for withdrawal, as 
trustees may not ordinarily delegate their authority even to co- 
trustees. 

Death or Bankruptcy of the Depositor 

On the death of the person in whose name articles are left 
with a banker for safe custody, dealings should be permitted by 
the personal representatives only on production of probate or letters 
of administration. But a will contained in a box held for safe 
custody may be handed over against the signatures of all the 
executors mentioned therein, or perhaps to the solicitors for the 
deceased. 

On the bankruptcy of a person who has deposited articles with 
a banker for safe custody, the permission of the Official Receiver 
or of the trustee in bankruptcy is necessary to the release of any 
articles deposited. 

Insanity of Depositor 

If a customer who has deposited securities for safe custody 
becomes insane, the securities must be given up only in accordance 
with a lodgment order issued by the Master in Lunacy. 
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The Banker’s Obligations as Bailee 

In taking charge of a customer’s valuables for safe custody, 
the banker acts as a bailee, i.e., a person to whom goods are delivered 
in trust, to be held until reclaimed by the depositor, who is described 
as the bailor. No property in the goods thus deposited passes to the 
bailee ; his capacity is merely that of a warehouseman or custodian 
of the goods for the person depositing them, and his liability for 
loss or theft of the articles depends upon whether he renders the 
service free of charge, or whether he is recompensed for his trouble ; 
i.e., whether he is a gratuitous bailee or a bailee for reward. 

Whereas a gratuitous bailee is bound to use only the best means 
and facilities at his disposal, a paid bailee is bound to' provide 
himself with the best safeguards known to practical science. 

Unfortunately, there is no agreement among the authorities 
as to whether the banker is a gratuitous bailee or a bailee for reward. 
Some maintain that the banker is properly regarded as a gratuitous 
bailee because he makes no special charge for his services, and 
because it is not part of his contract to take charge of his customers’ 
valuables. Other authorities contend that a banker is a bailee 
for reward because he makes a profit by keeping a customer’s 
account, and because one of the considerations by virtue of which 
customers open or continue their accounts is that the banker will, 
in accordance with long-established practice, accept their valuables 
for safe custody. It is argued, too, that this service is one which 
bankers do not usually place at the disposal of persons who are 
not customers, and that any banker who did so would make a 
special charge for the service. On the other hand, a customer 
cannot compel a banker to take charge of his valuables. 

Even if a banker is to be regarded as a gratuitous bailee, he 
would be liable if he failed to take all precautions that his experience 
had shown to be usual and necessary. In other words, a banker 
who acts as gratuitous bailee must exercise as much care as would 
be expected of a bailee for reward. 

The banker does not insure the safety of goods thus entrusted 
to him, so, if the goods are lost in spite of the fact that he has 
exercised every reasonable care, he will incur no liability to the 
party depositing. 

A banker is liable for the loss, destruction or damage of articles 
entrusted to him for safe keeping which he deposits elsewhere than 
on his own premises, quite apart from any question of negligence. 
In such circumstances, his liability arises from breach of one of the 
conditions of the contract of deposit that he will safeguard the goods 
on his own premises. 

•f v” ^ a ^ ee 6°°ds has no better title thereto than the bailor, so, 
if the latter has obtained goods or securities from another person 
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by fraud, the true owner can sue the bailee for their return even 
though the bailor’s authority for withdrawal is. not obtained. 

Return of Articles left for Safe Custody 

A banker who takes goods or securities for safe custody must 
return the articles upon demand to the depositing customer, or his 
duly authorized agent, but to no other. If, through the banker’s 
negligence, the articles are stolen or lost, or if he delivers them to a 
third person without the authority of his customer, or to a person 
who presents a forged or unauthorized authority, he will be liable 
to make good their value. 

For these reasons, a banker should satisfy himself of the genuine- 
ness of the signature to an instruction for delivery of articles left 
for safe custody, and as to the authority of the person who presents 
the order for delivery. If there is any doubt, the banker should 
obtain the customer’s confirmation. 

The articles returned must accord in description with the articles 
deposited. If uncovered bearer bonds are left with the banker, 
those same bonds must be returned. But a banker is liable to 
return a locked box, or a sealed envelope or sealed parcel, only 
in the condition in which it was left with him, and he is not concerned 
with the contents. 

Valuables for Safe Custody and Third Parties 

If a customer gives an authority to a third party to obtain 
access to a box or parcel deposited for safe custody, the banker 
should see that the terms of the authority are strictly complied with. 
Thus, if the customer merely authorizes the third party to inspect 
the documents or contents, the banker should ensure that the contents 
are examined only in his presence and should see that nothing is 
removed and that nothing is altered or damaged. If the authority 
permits the third party to remove a particular article from a box 
or parcel, the banker should see that only the specified article is 
taken away. It may be advisable for the bank’s solicitor to attend. 

Banker’s Lien and Articles for Safe Custody 

As articles for safe custody are left with the banker for the 
specific purpose of safe keeping, they are not ordinarily subject 
to the banker’s lien (see p. 56) ; i.e., the banker has usually no 
right to retain them or to realize them in respect of a debt due by 
the customer to the bank. 

But there may be circumstances that give the banker control 
of the articles in" the ordinary course of business, as where he is 
instructed to cut off and collect coupons from bonds held by him 
for safe custody, in which case he may have a right of lien over both 
the bonds and the coupons. 
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Collection of Drawn Bonds and Coupons in Safe Custody 

In the absence of an express or implied agreement with the 
customer, there is no obligation on the banker’s part to present 
for payment coupons or bonds left with him for safe custody, 
although in practice bankers almost invariably undertake this 
service in respect of all coupons and bonds of their customer to 
which thej' have access. 

A banker who has once accepted the responsibility to present 
coupons or bonds for payment may be liable to the customer if 
any loss ensues by reason of his failure to present them for payment 
at the correct time and place. If the coupons or bonds are payable 
at times announced by advertisement, the banker must ascertain 
the dates upon which payment will be made (c.g., by searching the 
Bondholders’ Register), and must present the instruments on the 
date and at the place specified. 

A banker incurs no liability in respect of the collection of coupons 
and bonds to which he has no access, e.g., where they are deposited 
in a sealed envelope, or in a locked box of which the customer 
keeps the key. 

Stock Exchange Business 

If a banker undertakes the purchase and sale of stock exchange 
securities on behalf of his customer, he becomes the 'special agent 
of his customer, and, unless he acts strictly in accordance with 
the customer’s instructions and follows exactly the course of 
business that is usual in these operations, he may be held liable 
for any loss that the customer sustains by reason of his actions or 
disregard of instructions. The banker must, therefore, exercise 
care in buying or selling, act promptly, see that the brokers do 
not exceed the limits (if any) given by the customer, use due 
diligence in obtaining the transfers and in having them properly 
completed, ensure that the securities bought or sold (and no others) 
are actually received by him or sent to the brokers and see that 
the correct amount is paid or received by his customer in respect 
of the transaction. 

Advising Customers on their Investments 

Although hauls receive commission for earning out stock 
exchange transactions on behalf of customers, the giving of advice 
concerning investments is not to be regarded as a part of a bank’s 
duty to its customers, or as part of ordinary banking business, and, 
if such advice i< given, a customer who suffers Joss may try to hold 
the bank or its manager or other official liable for cither innocent or 
fraudulent misrepresentation. 
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II a charge of fraudulent misrepresentation is made, the bank 
itself, by virtue of Lord Tenterden’s Act, 1828, cannot be held 
liable unless the misrepresentation was made under its seal. But 
a bank manager, or other agent of the bank, who signs a document 
embodying a fraudulent misrepresentation may be held to be 
personally liable to the customer. 

An action on the ground of innocent misrepresentation could 
not succeed unless it were shown (a) that there was a duty on the 
part of the bank to give the opinion in question ; and (b) that the 
opinion was given under the bank’s seal or over the signature of 
a duly authorized official; and (c) that, in giving the opinion, 
the bank or its official was guilty of negligence amounting to a 
breach of duty. 

The safest course for a bank official who is asked for advice 
concerning investments is to refer the matter to the bank’s 
experienced brokers, and to pass on their advice to the customer 
without comment. 


i 



PART III ' 

BANKING INSTRUMENTS 


CHAPTER 10 

BILLS OF EXCHANGE 

Note : — In tins and subsequent Chapters the Bills of 
Exchange Act, 18S2, is refared to as " the Act ”, and 
any Section references ( c.g ., s. 12) arc to that Act. 

The bill of exchange is a most important type of negotiable 
instrument. Its great utility springs from the fact that it may 
pass through several hands for value before it is finally discharged, 
and so forms a convenient and safe means of making commercial 
payments and of transmitting funds from place to place. The 
bill of exchange is also a most important instrument of credit, whose 
functions are recognized in all places where men trade. It enables 
credit to be given and taken, it permits payment to be deferred and 
capital to be rapidly turned over in business operations. More- 
over, as a bill is easily convertible into cash by sale or discount, 
and automatically turns into cash at maturity, it 'is an admirable 
form of short-term investment for bankers and others. 

The working of a bill of exchange in its simplest form is as 
follows : Jones of London sends goods to Brown in Australia and 
obtains payment by drawing a bill on -Brown for the value of the 
- goods, payable in three months’ time. Jones can at once obtain 
cash for the bill if he wishes by discounting it, or by negotiating 
it for value to someone else, while the period of three months that 
has to run before the bill matures gives Brown time to sell the 
goods and obtain funds to meet the bill when it is presented for 
payment. 

Transactions involving bills of exchange are of every-day 
occurrence in banking, so every banker should be thoroughly 
acquainted with the law applicable to bills of exchange as laid 
down in the Bills of Exchange Act, 1882, and as interpreted by the 
Courts. 

Terms Used in the Act 

The provisions of the Act require an understanding of certain 
terms explained in s. 2 : — 

(2) la this Act, Jnless the context otherwise requires, — 

” Acceptance " means an acceptance completed, by delivery or 
notification. 

" Action " includes counter-claim and set-ofi. 
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“ Banker ” includes a body of persons, whether incorporated 
oi not, who carry on the business of banking. 

" Bankrupt " includes any person whose estate is vested in a 
trustee or assignee under the law for the time being in force 
relating to bankruptcy. 

*' Bearer ’’ means the person in possession of a bill or note which 
is payable to bearer. 

" Bill " means bill of exchange, and " note " means promissory 
note. 

" Delivery ” means transfer of possession, actual or constructive, 
from one person to another. 

" Holder " means the payee or indorsee of a bill or note who 
is in possession of it, or the bearer thereof. 

" Indorsement " means an indorsement completed by delivery. 

"Issue” means the first delivery of a bill or note, complete in 
form, to a person who takes it as a holder. 

" Person ” includes a body of persons whether incorporated or 
not. 

" Value " means valuable consideration. 

" Written ” includes printed, and " writing " includes print. 


Negotiability 

The bill of exchange owes its mercantile importance to its 
characteristic of negotiability, and to its statutory recognition as a 
negotiable instrument. 

A negotiable instrument is one which, by a legally recognized 
custom of trade or by law, is transferable by deliver}’' or by indorse- 
ment and delivery with the effect that, if the instrument is in itself 
valid (i.e., free from forgery) : (a) the holder of it for the time being 
may sue on it in his own name, and (b) notwithstanding any defect 
in the title of the transferor, the ownership in the instrument passes, 
free from all claims, to a bona fide transferee for value. 

It is a general rule of law that no one can acquire a good title 
to property from a person who is not the true owner. But a person 
taking a negotiable instrument in good faith and for value is not 
affected by any defects in the title of the person from whom he takes 
it, even if that person is a thief, so long as the transferor does 
not hold the instrument by virtue of a forgery, which confers no 
title at all. 

Hence, if there is any doubt as to whether or not an instrument 
is negotiable, a rough-and-ready test to apply is — Can a perfect 
title be obtained through a thief ? If so, the instrument is negotiable ; 
if not, the instrument is not negotiable. 

Many instruments mow recognized as negotiable have become 
so recognized by the custom of merchants, whose practice in this 
regard has been confirmed by the Courts. Among such instru- 
ments are Treasury Bills, share warrants payable to bearer, East 
India bonds, bankers’ circular notes, and debentures payable to 
bearer. Other instruments are recognized as negotiable by Act 
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of Parliament, notably bills of exchange (including cheques and 
dividend warrants) and promissory notes. Foreign instruments 
are negotiable here only in so far as they are recognized as such by 
English mercantile usage. 

Who is the “ True Owner ” ? 

The Iraq owner of a negotiable instrument is the person who is 
entitled to the property therein. There can be only one true owner 
of a negotiable instrument, and where, for example, a hearer cheque 
has been stolen and has come into the hands of a bona fide transferee 
for value, he, and not the person from whom it was stolen, is the 
true owner. 

Assignability 

Negotiability must be distinguished from assignability. Assigna- 
bility is the characteristic that permits the title to a chose in action 
{i.e., a legal right that can be enforced by legal action, such as a 
debt or a share in a joint-stock company) to be transferred by one 
person to another, orally or in writing, provided written notice 
of the assignment is given to the debtor or to the person holding the 
funds or, in the case of shares, to the issuing company. 

Whereas notice of an assignment must be given to the debtor 
or person holding the funds, no such notice is required in the case of 
negotiation. Furthermore, an assignment, whether legal or equit- 
able, is always 'subject to equities, i.e., the assignee takes subject 
to any rights that the party liable or third parties may have against 
the assignor, and he can acquire only the same title as was possessed 
by the assignor. But a person who takes a negotiable instrument 
for value id good faith takes it "free from equities ”, i.e., he takes 
the instrument free from the rights of third parties and free from 
any defect in the title of a prior holder. 

Suppose A owes B £50. B can transfer this right against 
A to C by assignment in writing, but C’s right to the £50 is sub- 
- ject to any set-off or counter-claim which A may have against B. 
If, however, A gives B a bill of exchange for £50, B may transfer 
the note to C ; and provided C takes the instrument in good faith 
(whether for value or not), he can claim payment of the £50 from A, 
and is not affected by any claim A may have against B. 

Transferability 

Some instruments, though not negotiable, are transferable, i.e., 
they may be passed from hand to hand for value without the 
formalities of assignment in such a way that the ownership of them 
is transferred from one person to another without notice to the 
party liable. If everything is in order, the transferee obtains a 
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good title, but the absence of negotiability means that the transfer 
is " subject to equities ”, i.c., the rights of the transferee are liable 
to be defeated by any prior defect of title or by any defences that 
can be set up against any prior holder. 

Bills of lading and other documents of title to goods are passed 
by delivery with or without indorsement, and persons taking them 
may sue in their own name without previous notice of the transfer 
to the party chargeable ; but these documents are not negotiable 
instruments, for a holder in good faith and for value has no better 
title than that of his immediate transferop 

Postal Orders, though they are clearly marked " Not 
Negotiable ”, are often passed from hand to hand for value. So 
long as such an order has not been stolen, or obtained by fraud, 
each transferee gets a good title. 


Requisites as to Form of a Bill 

S. 3 (1) of the Act thus defines a bill of exchange 

3 (1) A bill of exchange is an unconditional order in writing, 
addressed by one person to another, signed by the person giving it, 
requiring the person to whom it is addressed to pay on demand or at 
a fixed or determinable future time a sum certain in money to or to 
the order of a specified person, or to bearer. 

From this 'definition it will be seen that there are eight essential 
requirements of a valid bill. It must be (a) an order to pay , 
(b) unconditional ; (c) in writing ; (d) addressed by one person to 
another ; (c) signed by the person giving it, i.c., the drawer ; (/) made 
payable on demand or at a fixed or determinable future time ; (g) drawn 
for a sum ceiiain in money ,* {h) made payable to a named payee 
or his order, or to bearer. 

An instrument that does not comply with this definition in 
every respect is not a bill of exchange. 


1. Bill Payable After Date 





£■ 200 


London, Is! April , 19... 


Three months after date pay to James Brown 
or Order the sum of two hundred pounds 
for value received. . 


To William Arnold, Fred Davies. 

62 St James’ Street, 

Liverpool. 


In this hill, Fred Davies is the drawer, who orders the drawee, 
William Arnold, to pay the sum of £200 to or to the order of the 
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payee., James Brown, three months after the date or the bilk In 
the simplest case, Arnold would be indebted to Davies who, in turn, 
would be indebted to Brown. j 

The drawer issues the bill by delivery to the payee, who will in due 
course present it to the drawee, who expresses his willingness to 
comply with the order by writing his signature across the face 
of the instrument, adding, if he wishes, the word Accepted and 
the date. By so doing Arnold is said to have " accepted the bill ”, 
and thereafter is liable in respect of his signature as acceptor to any 
persons who may subsequently take the bill in good faith and for 
value. 

If Arnold does not obey the order of the drawer and refuses to 
accept the instrument, he is said to “ dishonour the bill by non- 
acceptance’’, in which case he is not liable to anyone except, possibly, 
the drawer in respect of the original debt, if there w'as one. If 
Arnold accepts the bill, he may fail to pay it when it is presented 
for payment, in which case he is said to “ dishonour the bill 
by non-payment ”. Then the holder has an immediate right of 
action against Mm, since Arnold is liable on Ms signature as 
acceptor. 

When (or even before) he has obtained the drawee’s 
acceptance to the bill, the payee, Brown, may bold tbe bill until 
it falls due for payment, or he may discount it or transfer it to 
another person. If he decides to transfer it, he signs his name 
on the back, i.e., he indorses the instrument, and delivers it to the 
indorsee. In such circumstances, the holder Brown is said to 
" negotiate ” the bill, and, by affixing his signature to the bill and 
delivering it, he thereby incurs the liabilities of an indorser, thus 
guaranteeing that, if the instrument is not paid at maturity, he will 
pay the amount to anyone who holds the bill with a good title. 

2. Bill Payable to Bearer on Demand 


£200 London*, 1 st April . 19... I 

On demand pay bearer the sum of two hundred I 
pounds for value received. | 

To William Arnold, Fred Davies. ! 

62 St James’ Street, I 

Liverpool. f 



In Example No. 2, the amount of the bill must be paid on 
demand to the bearer of the instrument, i.e., the person in possession 
thereof. 


BILLS OF EXCHANGE 


75 


3. Bill Payable to Order after Sight 


£200 London, Is/ April , 19... | 

Ten days after sight pay to James Brown or j 
Order the sum of two hundred pounds for j 
value received. | 

To William Arnold, Fred Davies. | 

62 St James’ Street, | 

Liverpool. ] 

Example No. 3 is a form of bill payable “ ten days after sight ”, 
i.c., ten days after the bill has been exhibited to the drawee 
(William Arnold). The question of due dates is discussed on 
page 84, et scq. 



4. Bill Payable after Date with Interest 

£125 London, 1st April , 19... j 

Three months after date pay James Brown, \ 

or Order, the sum of one hundred and jj 

twenty-five pounds with interest at 31 per j 

cent, per annum, from date hereof to date j 

of payment. | 

To William Arnold, Fred Davies. | 

62 St James’ Street, j 

Liverpool. I 


Example No. 4 is a form of bill payable “ three months after 
date ”, t.e., three months after the date appearing on the bill. 
It also stipulates that the drawee is to pay, in addition to the 
amount of the bill, interest on that amount at a fixed rate for a 
fixed period. 



A Bill Must be an Order 

While the Act does not prescribe any particular form of wording 
for a bill of exchange, the whole definition must be complied with. 
Hence, bills tend to take much the same form, though they vary m 
method of expression. So long as the words employed are not a mere 
reqttest but are imperative, the bill will be an order. The addition 
of mere words of courtesy does not invalidate a bill, so a bill drawn 
“Please pay J. Brown £100” is valid. Whether or not an 
instrument is an order does not depend on the contractual relation- 
ship between the drawer and the drawee. _ It is a matter of ex- 
pression ; for even though the drawee be not indebted to the drawer. 
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if the latter orders the former to pay and he accepts, he is liable as 
acceptor of a bill of exchange within the meaning of the Act. 

The Order Must be Unconditional > 

The order to pay must be free from conditions. There may be a 
conditional acceptance [(s. 19 {2a)] or a conditional indorsement 
(s. 33) of a bill, but the use of words importing a 'condition in the 
order to pay will take the instrument out of the category of bills 
of exchange and out of the operation of the Act. 

On the other hand, words that couple with the order a direction , . 
to the drawee do not necessarily make the order conditional, for, 
by s. 3 (3) : — 

3 (3) An order to pay out of a particular fund is not unconditional 
within the meaning of this section ; but an unqualified order to pay, 
coupled with (a) an indication of a particular fund out of which the 
drawee is to re-imburse himself or a particular account to be debited 
with the amount, or (6) a statement of the transaction which gives 
rise to the bill, is unconditional. 

Hence, instruments running " Pay A B or order £100 out of 
the money in your possession belonging to the A. Company ”, or 
" Pay to Thomas Brown £700 out of the proceeds of tire sale of 
cargo shipped per ss. Majestic ”, are invalid, as each is an order 
to pay out of a particular fund. But an order to pay followed 
by the statement, “ which please charge to my account concerning 
Liverpool property ”, is an unconditional order, since it is an 
unqualified order to pay coupled with an indication of the particular 
account to be debited. 

Similarly, an order running, “ Please pay to Messrs. X & Co. 
or Order £600 on account of moneys advanced by me for the A B 
Company ”, or ” Please pay X Y or Order £120 against 20 chests 
of tea shipped by ss. Majestic ”, is quite valid as a bill. 

The test of the conditional character of the order is whether 
payment to the holder depends upon the fulfilment of any condition 
rather than on the mere pecuniary capacity of the drawee to pay the 
bill when presented ; if it does, the order is conditional. Although 
a conditional form of order is not a bill, it may be used as evidence 
of a contract between the drawer and drawee, provided that it 
is properly stamped (and see page 249 as to conditional orders). 

Writing is Essential 

By s. 2, “ writing.” includes/' print”. A typewritten bill or 
a printed bill or a bill written in pencil is valid provided the drawer 
siprs, but the use of ordinary lead pencil is undesirable because of 
the risk of alteration or obliteration. 
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A Bill must be “Addressed by one Person to another ” 

" Person ” is defined by s. 2 as including “ a body of persons 
whether incorporated or not ”, so that the drawer or drawee may 
be one or more individuals, or an incorporated body or a partnership. 

By s. 6, there may be more than one drawee, but if there are, they 
must be addressed jointly and not alternatively or in succession. 

6 (1) The drawee must be named or otherwise indicated in a bill 
with reasonable certainty. 

(2) A- bill may be addressed to two or more drawees whether they are 
partners or not, but an order addressed to two drawees in the alternative 
or to two or more drawees in succession is not a bill of exchange. 

Hence, an instrument addressed to *' Thomas Robinson or 
James Brown ”, or to “ Thotnas Robinson and thereafter to James 
Brown ”, is not a bill, although an instrument is valid if addressed 
to “ Thomas Robinson and James Brown ”. 

As by s. 6 the drawee must be named or otherwise indicated 
with reasonable certainty, a person who purports to accept an t 
instrument in which no drawee is mentioned cannot be made 
liable as an acceptor, for the instrument is not a bill of exchange. 
But he may be held liable on his signature as the maker of a pro- 
missory note. 

5 (2) Where in a bill drawer and drawee are the same person, 
or where the drawee is a fictitious person or a person not having capacity 
to contract, the holder may treat the instrument, at his option, 
either as a bill of exchange or as a promissory note. 

'' Although an instrument in which drawer and drawee are the 
same person does not fall within the definition in s. 3 (l), because 
it is not addressed by one person to another , the effect of s. 5 (2) 
is that the holder is not prejudiced by this form. So, in the case of 
bankers’ drafts (drawn by one branch on another, or on Head 
Office), the holder has all the rights of the holder of a bill of exchange 
drawn on a banker payable on demand. 

“Signed by the Person Giving It ” 

The signature of the drawer, though essential, need not be 
affixed at the time the bill is drawn ; but, until the instrument is 
signed, it is incomplete or inchoate, and no action can be taken 
on it. But there may be an acceptance of an incomplete (c.g., 
an unsigned) bill [(s. 18 (1)]. For example, a debtor may pay a 
debt by sending his creditor a form of bill which he has drawn up 
and accepted, leaving his creditor to sign his name as drawer. 

Payment must be of “A Sum Certain in Money ” • 

An instrument which by its terms requires some other act to be 
done in addition to the payment of money is not a bill of exchange 
[(s. 3 (2)]. So that an instrument ordering the payment of money 
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and " the delivery of a wharf and horses ” is not. a valid bill. But a 
statement on the face of a bill that documents are to be given up 
either on acceptance or on payment docs not affect its van any, 
since the statement is addressed to the holder and not to the drawee. 

For the purposes of the Act, the term " money ” means legal 
tender, so that an order to pay in “ East India Bonds " does not 
comply with the provisions and is not a bill. 

A bill is invalidated by the addition to the amount of any words 
which make the sum payable oilier than a sum certain, i.c., indefinite 
or contingent. A bill ordering payment of " £10 0 and all fines 
according to rule ” has been held to be invalid. But by s. 9 t 

9 (1) The sum payable by a bill is a sum certain within the meaning 
of this Act, although it is required to be paid — 

(а) With interest. 

(б) By stated instalments. 

(c) By stated instalments, with a provision that upon defau 
m payment of any instalment the whole shall become due. 

(d) According to an indicated rate of exchange or according 
to a rate of exchange to be ascertained as directed by the 
bill. 

(3) Where a bill is expressed to be payable with interest, unless 
the instrument otherwise provides, interest runs from the date of the 
bill, and if the bill is undated from tlic issue thereof. 

If a bill is payable bv instalments, the instalments must either 
be stated specifically or be ascolainablc from the wording of the bill, 
as where the bill gives, in addition to the total amount, the number 
of instalments payable and the date of each instalment, or else the 
amount of each instalment. Thus, a bill for " £200 payable by 
two equal instalments due 1st March and 1st September " is valid ; 
but a bill for “ £200 payable by instalments " is not, though it 
might, perhaps, be treated as a bill for £200. 

A bill may be drawn in foreign currency [s. 72 (4)], even though 
no rate of exchange is indicated . — Cohn v. Bonlkcn, 1920. Such a 
bill is payable at the rate of exchange for sight drafts ruling at the 
place of payment on its due date, and, if action is brought thereon 
in our Courts, judgment will be given at that rate. — Uliendahl v. 
Pankhurst, 1923. 

A discrepancy between the amounts expressed in words and 
figures will not invalidate a bill, for by s. 9 (2) : — 

9 (2) Where the sum payable is expressed in words and also in 
figures, and there is a discrepancy between the two, the sum denoted 
by the words is the amount payable. 

' Bankers usually refuse to pay cheques or bills in which the 
amounts expressed in words and figures differ, and return them with 
the answer " Words and. figures differ Occasionally, however, 
the smaller of the two amounts is paid. 
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“ On Demand, or at a Fixed or Determinable Future Time ” 

10 (1) A bill is payable on demand — 

(a) Which is expressed to be payable on demand, or at sight, 
or on presentation ; or 

( b ) In which no time for payment is expressed. 

(2) Where a bill is accepted or indorsed when it is overdue, it shall, 
as regards the acceptor who so accepts, or any indorser who so indorses 
it, be deemed a bill payable on demand. 

A cheque is a bill on demand in which no time for payment is 
expressed, e.g., “ Pay James Brown or order ten pounds ”. 

A determinable future time is thus explained by s. 11 : — 

11 A bill is payable at a determinable future time within the 
meaning of this Act which is expressed to be payable— 

(1) At a fixed period after date or sight. 

(2) On or at a fixed period after the occurrence of a specified 
event which is certain to happen, though the time of happening 
may be uncertain. 

An instrument expressed to be payable on a contingency is not 
<■ a bill, and the happening of the event does not cure the defect. 

The period of time a bill has to run before maturity does not 
affect the validity of the bill, so long as the day upon which payment 
is to be made is definite or determinable and certain to occur. Thus 
if payment is dependent on the occurrence of an event that is 
certain to happen , even though the actual date of its happening is 
unknown, then the bill is valid. Accordingly, an order to pay 
u Seven days after the death of A ” is a good bill ; but orders to 
pay " On the marriage of A ” or *' On the birth of a son to X or 
“ On the arrival of H.M.S. Connaught at Calcutta are not 
bills, for there is no certainty that any of these events will occur. 


To whom Payment is to be Made 

A bill must require payment to be made to a specified person 
or " to order ” or " to, bearer ” ; further, s. 8 (2) provides ^ that 
" a negotiable bill may be payable either to order or to bearer . 

The term " bearer ” is defined by s. 2 as “ the person in possession 
of a bill or note which is payable to bearer ”. By s. 8 (d) . 

8 (3) A bill is payable to bearer which is expressed to be so payable 

or on which the only or last indorsement is an indorsement m blank. 


An indorsement in blank is one that specifies no indorsee, 
e.e., where the payee or indorsee merely signs his own name an 
does not make the bill pajrable to another person. The payee or 
indorsee of a bill payable to order does not become the bearer oi it 
until he indorses it, because, until then, it is not payable to bearer. 
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No person can become the bearer of a bill to which the indorsement 
of the payee or indorsee has been forged, since a forged signature is 
"wholly inoperative” (s. 24). 

8 (4) A bill is payable to order which is expressed to’ be so payable, 
or which is expressed to be payable to a particular person, and does 
not contain words prohibiting transfer or indicating an intention that 
it should not be transferable. 

(5) Where a bill, either originally or by indorsement, is expressed 
^ c payable to the order of a specified person, and not to him or his 
order, it is nevertheless payable to him or his order at his option. 

Thus an order bill may be drawn pajmble (1) " to A or Order " ; 
or (2) " to the order of A " ; or (3) *' to A In each of these cases ' 
the effect is the same. The bill is a negotiable instrument in the 
hands of A, who has power to transfer or negotiate it by indorsement 
followed by delivery. 

As a general rule, a bill is a fully negotiable instrument, but 
its terms may prohibit transfer, for, by s. S (1) : — 

8 (1) When a bill contains words prohibiting transfer, or indicating 
an intention that it should not be transferable, it is valid as between 
the parties thereto, but is not negotiable. 

,3? ie prohibitive words must clearly indicate an intention to 
restrict transferability, for the law will not imply such an intention 
it ambiguous words are used. 

The most usual method of prohibiting transfer is to draw the 
bill in the form " Pay A only ” without the words “ or order " or 
or bearer , or, if such words are printed on a cheque or bill, with 
lose words clearly crossed out and initialled by the drawer. The 
word only is regarded as indicating the drawer’s intention to 
restrict transfer and to require payment to be made to the named 
payee ana no one else. In the case of a cheque, the words “ Not 
ansferable may be added across the face. (See p. 174.) 

, ^ ^keque drawn " Pay A. B. only or order ”, though ambiguous, 

S qm\ be treate d as being not negotiable, in accordance with 
s. 8 (1). i 


Certainty as to the Payee 

Where a bill is not payable to bearer, the payee must be 
named or otherwise indicated therein with reasonable certainty. 

i+cJrv? certainty as tb the payee must be obvious from the bill 
Sitl? 65 f" H ent ambiguity ”-as, for instance, when the 
will he ^rn'« m j ed or designated merely by description — evidence 
Pwable" + T£ ed ^ P^e. Thus if a bill is made 

to show +h Q t “ t orcier of 3,™ Broune ” evidence will be admissible 
jnQjjgy Janies Brow 1 ” is the person intended to receive the 
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The certainty as to the payee is not affected by the fact that 
there may be one or more payees, for by s. 7 (2) : — 

‘7 (2) A bill may be made payable to two or more payees jointly, 
or it may be made payable in the alternative to one of two, or one 
or some of several payees. A bill may also be made payable to the 
holder of an office for the time being. 


Examples of bills payable to the holder of an office for the 
time being are instruments running : " Pay to the Order of the 
Chancellor of the Exchequer ”, or " Pay the Town Clerk, Bedford, 
or Order”. 

5 (1) A bill may be drawn payable to, or to the order of, the 
drawer ; or it may be drawn payable to, or to the order of, the drawee. 


A bill in which the drawer and payee are the same person 
would run "Pay Self or Order”,' "Pay Ourselves or Order” 
or " Pay Order ”. The case is not so easily understood where 
the drawee and payee are the same person, as when the drawee 
acts in two distinct capacities ; for example, where he is trading 
on his own account and where he is also agent for another party 
interested in the bill. 

This might arise where the drawee is the agent of a party to 
whom the drawer is indebted, while the agent himself is indebte 
to the drawer. Thus, the A. Co., Ltd., owes £100 for rent to a 
landlord C ; B (the property agent of C) has bought articles to the 
value of £100 from the Company. The Company .therefore draws 
a bill on B “ Pay to your own order £100 ”, and B indorses the bill 
to C after acceptance by himself. The negotiation of such an 
instrument is essential to the establishment of any rights un _er • i , 
as “ the instrument is not a bill which can be enforced until the 
drawee has indorsed it away ” 1 . Another common example is 
where a customer draws a cheque payable to his banker m se e 
ment of some debt due to the latter. 


Inland and Foreign Bills 

4 (1) An inland bill is a bill which is or onthefaceof it FTP 01 ^ 
to be (a) both drawn and payable within the British £ 

\b) drawn within the British Islands upon some person resident therein. 
Any other bill is a foreign bill. „ 

For the purposes of this Act British Islands islands of 

of the United Kingdom o£ Great Britain and Ireland, the islands o 
Man, Guernsey, Jersey, Alderney, and Sark, and die islands adjacen 
to any of them being part of the dominions of Her Majesty. 

, (2) Unless the contrary appear on the face of the bill the holder may 

treat it as an inland bill. 

The definition of “ British Islands ”, as given in this Section, 
is more comprehensive than the term 4 United Kingdom u 
by the Stamp Act, 1891, in ref erence to the determination of 

1 Chalmers, Bills of Exchange, 10th Edn., page 20. 
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loan +h c term " British 
, ' ^ rv>nntpr 23V Since 1924, tne 

\b) Being drawn within tBc Br^^l rcsident therein. 

ZZ 

specimens illustrate tliese poin 

Specimen of Foreign Bill ^ 



To Mouse. Jacques Bcnkomme, 
Rouen. 


"" For the proses of the Bills oi Exchange Act tWs« 

For thepuip h it is drawn in the Bntisn e 

ir^ae «£££ * 4,^" x« A-s^. 

had accepted this billpayablea.t a be an inland bill, 

or office of his own m this country, ^ British Islands. 

?t would be both drawn and payable m the * 

Inland Bill * 


as 


I 200 urnf*. £•***■'*"■■ 

aV«wc.. Brow 



Six months ag$ tejjjP hundred 


x c”T#: > 

pounds. _ 

To ***** ^ C0 ' 

63 St.V&s'#*# 

T ownON. 
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instrument outside the ^ the cha racter of a hill a 

or negotiation does n chapt er 23), one of 

‘“tart from the ^-SSf-S 
*L tance or f 


“toted, whereas in « Chapter bills, 

rxcept in certain W!1S ^ufS^Uy drawn 

mportant, distinct, on » « a whereas {orelgn bdls are 
i.e., drawn in one par parts . or ; t ca nnot be 

in “ sets” of two ot thre . V it is uncerta bill the 

When from the face ot ti an in i an d or tor g 

definitely ascertained v*eth ^ ^ [s 4 (2) above]. 

holder may treat it as a „ 


alder may treat k « ~ U1 

mportance and ^ 

iaJdoefn&W £$£&&* because it » - 
provides that a dills , te( j on a Sunday- ^ dated as at the 
dated, or post-dated, o w iU be deemed o {ma j aclC 

If a bill is issued undated^ appearing on ™ 
time it was issued. _ nt> for by s. ^ W * dorse ment on a 

the true date of the ms acceptance or an} edi be deemed 

13 (1) Where a bii or the contrary P indorS ement, as 

bill is dated. the date sbaU acceptance, 

ttZ&r th case ta which a bin expressed to he 

s srst 

Of the bill, and if the du the ho lder of an u 

Provision is made by s. _ period after 

n fixed neriod after sig „ rrP rti 


rt 12. Where a bill Insert therein 

date is issued undated, undated, any b yi shall be P > 
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“ C SS that rn ,r Z* 
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Days of Grace and the Due Date 

f thc , date of WUs payable at a fixed period 
SJmlt S t, * f f S thG datc of maturit V Foment of the 
to She drawee. dUe prcsentment for parent may be made 

at Mvtirne^fnl 0 °u ^ r ,l na ’^ or f l st S^ tl is due on presentation 
after sight iq dm- Jtt CT t lC date °* dlc instrument. A bill payable 
when the bill is ? f t}) ° stated period from the time 

f alls due at the 1 < ! - g UC f \ ljr dlc rirawce, while a bill after datc 
instrument ° f th $ stat( : d P crlod from tlie date of the 

sight three' ox em ’ case 0 a11 bills payable after date or after 
bfs M 1 ^ dayS known 515 " *** of grace " are added, for 


falls due iJtocmtaed Mallows? 10 ° n domand tl,c da >' on wb ich it 

^ ^ the^bill^tselT'^r^ ° f Brace ' arc - in cvc O' case where 

time of mvnL r ? ot , othcnvi « provide, added to the 

and payable on fT" *} Xcd lhc bill, and the bill is due 
na pajable on the last day of grace: Provided that- 

a 1 r t 1% of Bracc falls on Sunday, Christ- 

R^al nmcHm 0 . 0 ! 1 lriday ' or a da >- appointed by 
• day the hin TO - atl0n “ a . Public fast or thanksgiving 

’ vide’d for d, tr . 1S ’ JP^Pt m the case hereinafter pro- 
day • * C and Payable on the preceding business 

^ ^ than 11 Chrishn'U'^n ° J gracc is a bank holiday {other 
B“t C K?“ “f « «•»! l^y) -w 0* 
extending it ' nr ^L ., , nd f cts amondm S 0T 

Sunday and’ +>,„ hen } hc - last day of grace is a 

Holiday, the bill °J, E racc is a Bank 

business day ^ 1S due and Payable on the succeeding 

sight, or after 1 the^PMn^m? pel ? od after datc ' aner 
of payment is dofn-Sv D u* a s P ecifie d event, the time 
which the tim* iffe w ?y excluding the day from 
day of payment. run and by including the 

time begins^ to S run ^from +h a ^ fixed Period after sight, the 
bill be accepted and from C + i dat j of tke acceptance if the 

if the bill bV notcd l r?^ ^ date o{ coring or protest 

non-delivery. B otested for non-acceptance, or for 

M I*. tOT> .. . im mams 

of grace, nor do'biSJ 05 cheques, do not take days 

grace ». ^ ^w^payable on a date » fixed ** or » without 
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A bill payable on a certain date fixed (i.e., a biE that does not 
take days of grace) and falling due on a Sunday, Christmas Day or 
Good Friday, is regarded as payable on the following business day. 
S. 14 (la) apphes only to biUs taking days of grace. SimEarly a 
demand draft dated on a Sunday is payable the following day 
and, if presented on the Saturday preceding, it should be returned 
marked " post-dated 

Where a biE is made payable by instalments, days of grace are 
added in the case of each instalment ; so if a bill for £100 is made 
payable by two equal instalments on May 1st and June 1st, the 
instalments faE due to be paid by the drawee on May 4th and June 4th 
respectively. 

Days of grace are aEowed on biHs payable one, two or three days 
after date or after sight, but such biEs are subject to the same 
stamp duty as biEs payable on demand. (See Chapter 23.) 

Non-business Days 

Ss. 14 (la) and 14 (lb) cover bEls that faE due on non-business 
days, i.e., bank holidays, common law hohdays and holidays 
appointed as such by Royal proclamation. 

Common Law Holidays are those which have resulted from very 
ancient custom, and which are now legaEy recognized as such. 
They include Sunday throughout the British Isles, and Christmas 
Day and Good Friday in England, Wales and Ireland. 

Bank Holidays are appointed by the Bank HoEdays Acts, 1871, 
1875 and 1903. In England and Wales, they are Easter Monday, 
Whit Monday, the first Monday in August, and Boxing Day (26th 
December if that date is a week-day, otherwise 27th December if 
26th December falls on a Sunday). The bank holidays in Ireland 
are similar, with the addition of St. Patrick's Day (17th March, if 
this day is aweek-day, or 18th March if 17th faEs on a Sunday). In 
Scotland, the bank hoEdays are New Year’s Day (or if this daj 
falls on a Sunday, the foEowing day), the first Monday in May, the 
first Monday in August, Christmas Day and Good Friday. 

Though Christmas Day and Good Friday are bank holidays 
in Scotland, they are common law hoEdays in England, Wales 
nnd Ireland. S. 14 attempted to unify the laws of England and 
Scotland relating to the due date of biEs faEing due on either of these 
days, by providing that, in both countries, when the last day of 
&race faEs on Christmas Day or Good Friday, the bill shall be due on 
the preceding business day. 

But those responsible for • the Act overlooked the case where 
Christmas Day falls on a Saturday and the last day of grace falls 
on the foEowing dav, Sunday, 26th December. Since in Scotland 
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Christmas Day is a bank holiday, such^hiU is pagblc tticre on ^ 
succeeding business day, t.e Monday, ^/thD - • - d day 

l\b), “ when the last day of grace K a Sundaj antttn 

of grace is a Bank Holiday the biU is f« e ^ a " d Jis a common 
succeeding business day ' . But as Chn.tmas . ‘J' countries such 
law holiday in England, Wales and Ireland, m Friday, 24th 

a bill is payable on the preceding business day, .. e many, 


payable 

As the term “ month ” means a calendar month 
month of four weeks, a bill dated eg., 30th J d ' a { tcr 

one month after date falls due on 2nd August, i.c„ three d y 

Where a bill is payable so many months a ^ CT ^^^Henccl 
no account is taken, of " lacking days in an\ V, date, 

a bill dated 31st December, and payable two i ' J the follow- 
falls due on 3rd March of the following year, whether or not Hi H 
ing year is a leap year. But a bill dated 1st be ru. D ,. ea j 

30 days after date is due on the 6th March in an °I d t ^ oa ths 
and 5th March in a leap year, for in such a case days and no 

must be reckoned. , w* 

A bill cannot be dishonoured by non-payment Before ‘ . ? 
day of grace, and presentment for payment before t * 
premature, except in those cases where the last ^y ° F 1 - t j £ 
on a. Sunday or on a common law holiday,, when, und • > 

due- on the preceding business day. _ « 

WTiere, in tlie case of bills payable after sight, the da . c 
acceptance is later than the sighting date, the due date is c 
from the sighting date. So, if a bill payable one mont f od 

is accepted " Sighted 1st May, accepted 2nd May , - the : pe 
begins to run from 1st May, not from 2nd May, and 
du? on the 4th June. Again, s. 65 (5) provtdes ttat 
payable after sight is accepted for honour (see p. 2-/), t 
is calculated from the date of noting for non-acceptan c 
from the date of acceptance for honour. The object of th 
these cases is to put the holder in the same position as if the om 
had been duly accepted on presentation for acceptance. ^ _ 

In most foreign countries there are no days of grace, but b™? . 
bills drawn in such' foreign countries and made payable m 
country take the three days of grace, for, where a bill is draw 
in one country and is payable in another, the due date ther n 
determined according to the law of the place where it is paya 
(s. 72). T , 

Thus a bill payable after date drawn in Paris payable m London 
t-'iV three days of grace, whereas a bill drawn, in London paya 
■ Paris is payable without days of grace. 
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Examples of Calculation of Due Date 


Date of Bill. Term of Bile 

31st January, One month alter date. 


1st February. One month after date. 
1st February. Thirty days after date. 


Date Due 
3rd March in any year. 

4th March in any year. 

6th March in an ordinary year. 
5th March in leap year. 


26th November. Three months after date. 


1st March in an ordinary year. 
29th February in leap year 


1st May. Three months after sight, 1 5th September, 

sighted and accepted 12th 
June. 


1st May. Three months after sight, 

sighted 12th June, accepted 
13th June. 

22nd November. One month. 


23rd November. One month. 


24th November. 


One month. 


15th September. 


24th December, unless that day is 
a Sunday, when it is payable 
on the 23rd. 

In the event of the 26th Decem- 
ber being a week-day, the due 
date is 27th in England. Wales 
and Ireland, but 26th m Scot- 
land. If 26th is a Sunday, due 
date is 24th December in Eng- 
land, Wales and Ireland, but 
27th December in Scotland. 

27th December, but if the 26th is 
a Sunday, the 27th becomes a 
bank holiday in England, 
Wales and Ireland, and the 
bill is payable on the 28th. 


Bills in a Set 

. Foreign bills are sometimes drawn in sets of two or three parts 
identical except that each part refers to the other two and only one is 
stamped. Loss is prevented by sending two parts for accep an 
by different mails, whilst the other is negotiated at home, un 
P&rt only should be accepted, or indorsed, otherwise e s gn 
may be liable on two signatures. All parts form one b ll anQ 
should be fastened together when they reach them destination^- 
Discharge of one is a discharge of the set, but the ac 5?P f ce 
liable if he pays a part other than the one which bears his 1> ‘ 

1 tw ° or more parts are negotiated to different ho 3 
worse, the one whose title first accrues is deemed the true owner 
as between such holders (s. 71). 


CHAPTER 11 

rights and liabilities of parties to a BILL 

Before a person can become ^ 5? so^to give 

it and completed the termed a party to 

effect to his signature (ss. 21 and 2d), tie is xncv 

Signature. In regard to signature, s. 23 P ro ^^J { a b m 
23. No person is liable as drawer indorser, or accept 
who has not signed it as such : Provided that d name , he 

(1) Where a person signs a bill in a trade Ms ovra na me : 

is liable thereon as if he had signed it in 1 t tQ the 

(2) The signature of the name of a fotoijs ^ f all persons 
signature by the person so signing of the names 

liable as partners in that firm. ^ 

The signature may be the usual signatvme of the party or 

behife mark, or an impression of the signature oy say> 

by seal, as in the case of a corporation, ^re J oh he 

trades as “ The Acme Cycle Co”, and g£ a * re of a 

is said to sign in a trade or assumed aa ™ e ‘ , their 

partnership may he effected either by all e P by Q ne of 

own names together or by the signing of the firm name oy 

signature need not be affixed by a P^^^^with the 
s. 91, it may he affixed by any other person who sign 

authority of the person purporting to sign- 

o OQ if t-hnt- tVip. mentioni: 


thorny of the person purporting w na me 

From s. 23, it follows that the mentioning of a person 
„ * bill as a “ referee in case of need or as a 


on 

the face of a hill as a" referee in case of _ne liable as a 

of need” (see Chapter 19) does not render ffia p rS { t is 

party to the instrument, though he becomes ha 1 
name to the instrument as an acceptor for honour. „ ctua l or 

Delivery is defined by s. 2 as " transfer of possession, actual 
constructive, from one person to another and by s. • ^ tfae 

«$■£! deHVery 

° E t KdeTtbat. 1 where r a t n entitled 

drawee gives notice to or according to the directions i o t P p1e te 

to the bill that he has accepted it, the acceptance then becomes comp 
and irrevocable. - , 

In spite of this, If a bill has come into the hands of a ° 
in due course (see p.\97), such a holder can delivery 

person who has signed the bill, even though ther ^ in 

by that person, because^ there is an lrrebuttab p P - or 
favour of a holder in due 'course that delivery of a bill by any p 
> lj has taken place (s. 21^(2), (see p, 110). 
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If the party to be charged is able to show that delivery of a bill 
was for a special purpose only, or conditional on the fulfilment of a 
condition, he may be able to avoid liability on his signature except 
to a holder in due course (s. 21 (2), see p. 110). 


Drawer’ of a Bill 

It is not always easy to decide whether or not constructive 
delivery of a bill haft taken place. Constructive delivery is the trans- 
fer of a bill without any change of possession, c.g., where a person 
originally holding a bill on his own account subsequently holds the 
hill as agent for someone else without any change of possession ; 
or where a person holding a bill as agent comes to hold it in his own, 
right. 

The signature of the drawer, i.c., the person who addresses the 
order to the drawee, is essential to the validity of the bill. So, 
if A draws a bill on B but does not put his signature to it, and B 
accepts the bill which is then transferred for value to C, no action 
can be brought against any of the parties to the instrument 
until A adds his signature, for until this is done the instrument 
is invalid as a bill. The drawer of a bill may be an individual, or 
two or more persons, or an association, or a corporation sole (c.g., the 
King), or a corporation aggregate (e.g., a limited company). 

Drawee or Acceptor 

The Drawee, i.c., the person to whom the bill is addressed, does 
not become a party to the bill unless and until he (a) signifies his 
• willingness to be liable as acceptor by writing his signature across 
the face of the bill, either with or without the word " accepted 
and the date ; and ( b ) delivers the bill. 

Since the acceptor's signature must be coupled with delivery 
of the bill in order to complete his contract, he may revoke his 
acceptance at any time before he delivers the bill. But where 
he gives notice to or according to the directions of the person 
entitled to the bill that he has accepted it, such notice is constructive 
delivery and his acceptance is irrevocable [s. 21 (1)]. 

. Although s. 6 (1) (see p. 77) requires a drawee to be named or 
indicated, a bill that is not accepted by the drawee is nevertheless 
v alid in the hands of any party provided that it is complete m a 
pther respects ; and any person who signs the instrument is nab e 
ux respect of his signature to any subsequent owner. 


Payee 

The Payee is the person to whom or to whose order the bill is 
expressed to be payable. When the bib comes into his possession 
ie becomes a holder (s. 2), but be does not become a party to the om 
intil he has indorsed it, i.c., written his name on the bill and com- 
pleted his contract by delivery. He is then known as an indorser. 
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Although there cannot be alternative drawees, there can be 
alternative payees, i.c., a bill may be drawn payable to " Thomas 
Robinson or James Brown 

Indorser 

An Indorser is a person who, as a payee or indorsee, has signed 
and delivered a bill. By s. 2, an indorsement “ means an indorse- 
ment completed by delivery If a bill is originally or by indorse- 
ment payable to a person’s order, the signature of that person as 
an indorser is necessary either for negotiating the bill or in order 
that it can be paid. 

56. Where a person signs a bill otherwise than as drawer or acceptor, 
he thereby incurs the liabilities of an indorser to a holder in due course. 

In such cases it is usual to say that the person " backs ” the 
bill. An indorsement properly so called can be made only by (he 
holder so that, when a person who is not the holder of a bill or note 
backs it with his signature, he is not an indorser, but may be called 
a 9 »ast-indorser. 

Capacity of Parties 

22. (1) Capacity to incur liability as a party to a bill is coextensive 
with capacity to contract. 

Provided that nothing in this section shall enable a corporation to 
make itself liable as drawer, acceptor, or indorser of a bill unless it is 
competent to it so to do under the law for the time being in force 
— relating to corporations. 

(2) Where a bill is drawn or indorsed by an infant, minor, or cor- 
poration having no capacity or power to incur liability on a bill, the 
drawing or indorsement entitles the holder to receive payment of the 
bill, and to enforce it against any other party thereto. 

Since capacity to contract is in general enjoyed by all persons, 
it follows from the above section that, subject to the limitations 
mentioned below, the power to draw, accept or indorse bills of 
exchange is possessed by all persons. The word persons here 
includes all legal persons, who, although pot persons in actual 
fact, are nevertheless persons in the eye of the law, e.g., a joint- 
-stock company and a corporation. 

Infants. At law, a person under the age of 21 is an infant, 
and, as such, is incapable of incurring personal liability on bills, 
even to make payments for necessaries (but see p. 3S as to cheques). 
An infant may, however, act as agent and bind others, while his 
signature as an indorser would serve to pass the title in a bill, 
though there would be no recourse against him personally in respect 
of the bill. 

Registered Joint Stock Companies. Trading companies have 
implied powers to incur liability on bills in the transaction of their 
N business, but non-trading companies cannot incur such liability 
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unless they are given express authority to do so by their Memorandum 
of Association or governing statute, as the case may be, though 
such companies usually have implied powers to issue cheques for 
making payments arising from their operations. 

Corporations such as local authorities and municipal bodies 
have no implied power to contract by bill, though they may issue 
cheques for making payments necessarily arising out of their 
functions. 

Cheques or bills issued by a joint-stock company or corporation 
may be under the corporate seal [s. 91 (2)], or under the signature 
of the company or corporation as written by its duly-appointed 
agent or agents (s. 30, Companies Act, 1929). 

Partnerships. A partner in a trading firm has implied power 
to bind the firm by acts done in the ordinary course of business, 
including the drawing and accepting of bills. A partner in a non- 
trading firm (e.g., a firm of solicitors) has no such implied power; 
he must be expressly empowered to act for the firm either by the 
Articles of Partnership or by special authority from all the partners. 
Nevertheless, if all the partners in a non-trading firm join in a bill, 
it will bind the firm, whether or not the use of bills is expressly 
authorized by the Articles. 

Signature by an Agent 

To render a person liable as a party to a bill, it is not essential 
that he should himself sign the instrument [s. 91 (1)]. His signature 
may be written thereon by an agent, expressly or impliedly autho- 
rized to do so. Likewise, the signature of a firm, corporation, 
society, institution or registered company may be written or stamped 
on a bill by a duly authorized agent. In all such cases, the principal 
will be bound by the signature and liable on the instrument. 

'Signature by Procuration 

When an agent is authorized to sign bills on behalf of his 
principal, it is usual for him to do so by a “ per procuration " 
signature. Thus where a person named Thomas Robinson gives 
his agent, William Brown, authority to sign bills on his behalf, 
the usual form will be — 

per pro. (or p.p.) Thomas Robinson, 

William Brown. ■ 

When bills signed in this way are dealt with, it is important to 
verify the existence and extent of the authority of the agent, for 
by s. 25 j 

25. A signature by procuration operates as notice that the agent 
has but a limited authority to sign, and the principal is only bound 
by such signature if the agent in so signing was acting within the actual 
limits of his authority. 

4 — {B.36S) 
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In the case of Stewart v. Westminster Bank, Ltd., 1926, Stewart 
paid into his partnership account cheques which were drawn in 
favour of a limited company he had formed and which were indorsed 
by him for the company. The question was argued, but not decided, 
that a signature on behalf of a limited company is not a procuration 
signature within the meaning of s. 25, and that such a signature 
does not of itself put on inquiry any person who accepts it ; that, 
since a company cannot sign except by the hand of a human agent, 
then, when it does so sign, the signature is in fact the company’s 
own signature. 

The section may thus be of chief importance in the case of bills 
signed “ per pro.” on behalf of individuals and non-trading partner- 
ships. It is essential in such cases that the authority to sign per 
pro. and its limits be known to any party relying upon such a 
signature, for the principal is not bound if the agent has no authority. 
The form of such a signature is in itself a warning to any person 
taking the instrument that he may not get a title to the money. 

Even where authority exists, the agent can bind the principal 
only to the actual extent of the authority. Suppose a clerk who has 
authority to draw cheques " per pro.” for purposes of his principal’s 
business draws a cheque " per pro.” his employer and makes it 
payable to a bookmaker in payment of his own betting losses. 
If the bookmaker accepts tire cheque, he may not be able to enforce 
payment against the principal, for the giving of such a cheque on 
behalf of his principal is outside the agent's authority, and the 
bookmaker should know that it is most unusual for a clerk to be in 
a position to give his principal’s cheques in payment of his own 
gambling debts. 

Agent’s Personal Liability 

An agent’s signature on a bill of exchange noil not render him 
personally liable if the signature shows that he signed for a principal, _ 
for, by s. 26 : — 

t 26. (1) Where a person signs a bill as drawer, indorser, or acceptor, 

lac... and adds words to his signature, indicating that he signs for or on behalf 
.stock "ca principal, or in a representative character, he is not personally 

lNFAN thereon * ^ut the mere addition to his signature of words describing 

and, as suc£, a lf inS r h “ b ^ s a representative character > does not excmpt 

even to make paymen.: n g whether a signature on a bill is that of the 
An infant may, howevt agent by whose hand it is written, the construction 
signature as an indorser validity of the instrument shall be adopted. 

though there would be no re n that it may not be sufficient for the 
of the bill. mine and to add the capacity in which 

Registered Joint Stock Cmt for Thomas Robinson ”. If the 
implied powers to incur liability*-, his signature must indicate that he 
business, but non-trading compS principal. 
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Particular care should be exercised in regard to signatures by 
officials on behalf of limited companies. In Landes v. Marcus, 
1909, a cheque had stamped across the top the words “ B. Marcus 
and Co., Ltd.” and was signed at the foot “ B. Marcus, Director ; 
S. H. Davids, Director.” It was held that the two directors were 
personally liable on the cheque. 

On the other hand, in Chapman v. Smcthurst, 1909, a promissory 
note bore the signature " J. H. Smethurst’s Laundry & Dye Works, 
Ltd., J. H. Smethurst, Managing Director ”. It was held that 
the director was not personally liable despite the absence of any 
words such as " per pro.” or “ for and on behalf of ” because the 
form of the signature made it reasonably clear that the director was 
signing as agent and not as principal. 

31. (5) Where any person is under obligation to indorse a bill in 
a representative capacity, he may indorse the bill in such terms as to 
negative personal liability. 

Suppose D, the holder of a bill payable to his order, dies, and 
that his executor X negotiates the bill by means of an indorse- 
' ment signed “ X, executor of D ”. X in such a case will be 
personally liable on the indorsement, unless he adds to his signa- 
ture such words as " sans recours ” or “ without recourse to me 
personally 

Forged and Unauthorized Signatures 

If a person who purports to sign as agent on behalf of another 
has, in fact, no authority to do so, the signature will not bind the 
supposed principal ; for by s. 24 : — 

24. Subject to the provisions of this Act, where a signature on a 
bill is forged or placed thereon without the authority of the person 
whose signature it purports to be, the forged or unauthorized signature 
is wholly inoperative, and no right to retain the bill or to give a dis- 
charge therefor or to enforce payment thereof against any party thereto 
can be acquired through or under that signature, unless the party 
against whom it is sought to retain or enforce payment of the bill is 
precluded from setting up the forgery or want of authority. 

Provided that nothing in this section shall agect the ratification 
of an unauthorized signature not amounting to a forgery. 

Whether a signature is unauthorized within the meaning of this 
section is a question which has given rise to considerable controversy. 
The position is clear where one person, without authority, signs as 
agent for another person. In such circumstances the signature 
is totally without effect. 

But the position is. different where an agent, having actual 
authority, draws or indorses cheques or bills in accordance with the 
authority, but deals with the proceeds in a way that is inconsistent 
with the authority. 

4n— (B.36S) 
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Suppose, for example, that Jones is empowered both to draw 
and to indorse cheques on behalf of Brown, and that Jones fraudu- 
lently (a) draws cheques on Brown’s account in his own favour, 
and (b) misappropriates the proceeds of cheques payable to Brown 
but indorsed by him (Jones) by virtue of his authority 1 . 

In the first case [a), the paying banker can debit the cheques 
to Brown’s account, for the cheques are drawn in accordance with 
the authority given to Jones. In regard to ( b ), it was considered 
for many years that such indorsements as those of Jones on behalf 
of Brown were valid, even though the proceeds of the instruments 
were misappropriated by an agent acting in abuse of his authority. 
The view taken was that the signature by the agent was, in fact, 
authorized, although the misappropriation of the proceeds of the 
instruments was not. 

Doubt was thrown on this view by the decision in Stewart v. 
Westminster Bank, 1926, viz., that a signature by an agent who has 
authority to sign is entirely inoperative within the meaning of 
s. 24 unless both the actual signing and the application of the instru- 
ments and their proceeds are made in accordance with the express 
or implied authority of the principal. 

As indicated above (p. 92), Stewart, a director with full authority 
to sign on behalf on his company, fraudulently passed into his 
private account cheques of his company which he had indorsed 
on its behalf. It was held that Stewart had no authority to sign 
for such a purpose, and that, as the company had done nothing 
to preclude it from denying his signature, such signature was 
inoperative and conferred no title even on the bank, which, in good 
faith, had given value for the cheques, and which had' consequently 
to refund the amount of the cheques to the liquidator of the company. 

The Effect of Forgery 

The general effect of forgery of a signature to a bill is to render 
the instrument inoperative. But .'this is not always the case. 

A' person whose signature has been forged may be estopped 
from- pleading the forgery, and from denying that the signature is 
his, c. g„ where a person, upon hearing that his signature has been 
forged, does not immediately disclaim it, or by his conduct induces 
tire party' who is seeking to hold him liable to act upon the signature 
as if it were a genuine one. (See also Chapter 13 in relation to 
forged signatures on cheques.) 

Though a person can claim no title to a bill or cheque through 
a forgery?, he may, nevertheless, have certain recourse in respect 
of the bill. He will have a right of action against (a) all parties 
to tlie bill who incurred liability thereon subsequent to the forgery 
(ss. 54 and 55) ; (b) his immediate transferor for value, if the 
latter has not indorsed, i.c., if the claimant is a transferee by 
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delivery (s. 58) ; (c) the forger ; (d) possibly, the person whose 
signature has been forged, if that person is estopped from denying 
.the validity of the signature. 

Where a signature is unnecessary to the passing of title to a bill 
(i.e., where it is not the signature pf the payee or of an indorsee), 
the fact that it is forged will not affect the title of a subsequent 
transferee, though the latter will be unable to sue the person whose 
signature is forged. For example, a transferee's title to a bill 
originally made payable to a named payee or to bearer is not prejudiced 
by forgery of the payee's indorsement, since the payee’s indorsement 
is unnecessary to pass the title to the instrument ; nor will a forged 
indorsement placed on a bill merely by way of security prevent 
the passing of a good title. 

For similar reasons, forgery of the acceptor’s signature does 
not prevent the passing of a good title, since this signature is not 
essential to the negotiation of the bill. Forgery of the drawer's 
signature, on the other hand, has the effect of rendering the bill 
invalid, since the instrument cannot then be regarded as " drawn 
by one person on another " ; nevertheless ss. 54 and 55 enable 
the transferee, in such a case, to enforce payment against all parties 
other than the drawer, while s. 58 enables him to enforce payment 
against a transferor by delivery. 

A person taking a cheque through a forgery not only derives 
no title to the instrument, but also is liable to the true owner for 
conversion. (See Chapter 16.) The only exception to this rule 
is where a bill or cheque is negotiated abroad in a country under 
whose laws forgery does not prevent the passing of a good title, 
in which case subsequent holders of the instrument in' good faith 
are mot liable for conversion and may have, a good title. 

Holder 

S. 2 defines the “ holder ” of a bill as " the payee or indorsee 
of a bill or note who is in possession of it or the bearer thereof " ; 
and " bearer ” as " the person in possession of a bill or note which is 
payable to bearer 

By virtue of this definition, the holder of a bill may or may 
not be the person who is legally entitled to the instrument, while 
the person in possession of a bill may or may not be the holder. 
If A, the payee of a bill, indorses it in blank and gives it to a banker 
X for collection, then X and not A is the holder of the bill, for he is 
the bearer thereof. But if a person other than the payee of an 
unindorsed bill payable to order is in possession of it, he is not the 
holder. Thus the drawee of a bill payable to the order of a third 
party which has been sent to him for acceptance is not a holder, 
for he is neither the payee nor the indorsee of the instrument. 
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Again, a person who finds a bill payable or indorsed to some- 
one else s order is not the holder, for he is not the payee, indorsee 
or beareT. On the other hand, the finder of a bill ■payable to bearer 
either expressly or because it is indorsed in blank, or a person who 
steals such a bill, is a holder,* although an unlawful holder, i.e., 
his possession of the bill is unlawful ; but, as the bill is payable to 
bearer, he can give a valid discharge to anyone who pays it in good 
faith, and he can give a good title to anyone who takes the bill 
before maturity in good faith and for value [s. 38 (3)]. 

f vii™ wbo tabes a kill affected with forgery is not the holder 
o the bill, since he is neither the payee, the indorsee nor the bearer, 

- r 1S ’ lfablU i s P a Y a ble to A or order, and A’s indorsement as payee 
is orged by B, who transfers the bill for value to C, C is not the 
o. cr °* bhe bill, but is merely the person in possession of an 
unindorsed " order " bill. 

, holder of a bill may sue upon it in his own name, and 
though his own title be defective, he can give to one who inno- 
y bakes the bill for value without notice of such defect a better 
title than he himself possesses. 


Consideration 

The word value ” used in relation to bills means “ valuable 
consideration which has been defined as " some right, interest, 
pro or benefit accruing to the one party, or some forbearance, 
detriment,, loss or responsibility given, suffered or undertaken by 
G ° ' ^wrie v. Misa, 1875.) Consideration is thus a return 

J n ° by one P erson in respect of a promise made 

_ ° er > vuth the result that the promise is not made gratuitously. 
.. consi ^ e J a b lon takes the form of a transfer of goods or 

the performance of some service in return for payment. 

°. tb 5 r simple contract, a bill requires the existence of 
sought in hn T ° rd j r ? at k ma Y be enforceable against a part}' 
befwepn +^n C1 f r ^ ed ’ ^ P ro °^ °b the absence of consideration as 
between a transferor and transferee is a good defence by the trans- 
feror against the transferee. y 

*** P^^piple of law that consideration must not be past. 
must \ a genCTal rule ' the consideration for a contact 

so that ^ ai tlle time w1,cn the contract is made, 

t Ht debt OT liabibty is not valuable consideration 

WomisSt ? agreement - In aspect of bills of exchange and 
promissory notes, however, s. 27 provides : 

27 (1) Valuable consideration lor a bill may be constituted by- 

a Any consideration sufficient to support a simple contract; 

is I d<^mpH Cd M t m bt ° r - liabiHt y- Such a debt or liabilitv 
* Ed . val ' “ ab le consideration whether the bill is payable 

on demand or at a future time. F y 
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In any action on a bill there is a legal presumption, which 
may be rebutted (see “ Accommodation Bills ”, page 100), that 
the defendant has received consideration, for by s. 30 (1) : — 

30. (1) Every party whose signature appears on a bill is prima 
facie deemed to have become a party thereto lor value. 

Although consideration is always presumed to have been given, 
it need not be stated in the bill itself, for by s. 3 (4) : — 

3. (4) A bill is not invalid by reason — 

^ (6) That it does not specify the value given, or that any value 

has been given therefor. 

The words “ for value received ”, usually inserted in a bill, are 
prima facie but not conclusive evidence that consideration has been 
given in respect of the bill. 

Any party to a bill, even if he did not himself give value, is 
liable to the holder if value is given by a subsequent party ; and 
this is so whether the holder gave value or not. In such a case, 
the holder need not prove that he gave value. For example, 
B draws a bill on A, who accepts for no consideration. B indorses 
the bill to C for value, who indorses it to D for no consideration. 
D, the gratuitous holder, can sue A or B, even if he knows that A 
is a gratuitous party. D cannot, however, sue C, for want of 
consideration is a good defence between immediate parties. 

Holder in Due Course / 

In contradistinction to a mere holder, whose title may be 
defective and who may be unable to sue on a bill in his own name, 
a holder in due course [as defined in s. 29 (1)] has an unassailable 
title : — 

29. (1) A holder in due course is a holder who has taken a bill, 
complete and regular on the face of it, under the following conditions ; 
namely : — 

(a) That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonoured, if such 
was the fact : 

(b) That he took the bill in good faith and for value, and that at 
the time the bill was negotiated to him he had no notice of any 
defect in the title of the person who negotiated it. 

(2) In particular the title of a person who negotiates a bill is defective 
within the meaning of this Act when he obtained the bill, or the 
acceptance thereof, by fraud, duress, or force and fear, or other unlawful 
means, or for an illegal consideration, or when he negotiates it in breach 
of faith, or under such circumstances as amount to a fraud. 

By this section, five conditions must be fulfilled before a person 
in possession of a bill can be a holder in due course, viz : (1) he must 
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be a holder ; (2) the bill must be complete and regular on the face 
of it ; (3) it must have been taken by the holder before it was over- 
due, without notice that it had previously been dishonoured ; (4) 
it must have been taken in good faith and for value, and (5) it must 
have been taken without notice of any defect in the title of the 
person who negotiated it. 

The first requisite of the title of a holder in due course is that he 
must be a holder ; and he cannot be a holder if the bill is affected 
with forgery, since a forged signature is " wholly inoperative 
But the title of a holder in due course is not affected by any defect 
in the title (as distinct from complete absence of title) of the person 
who negotiated the bill to him [s. 38 (2)j. He holds the bill free 
from such defect, as well as from mere personal defences such as 
set-off or counterclaim available by prior parties amongst them- 
selves, and he can enforce payment against all parties liable on 
the bill. Thus, in the example given on page 96, C, owing to 
the forgery of A’s indorsement, cannot be a holder in due course 
because he is not even a holder. But if the bill had been payable 
to A- or bearer, and had been stolen by B before he transferred it to 
C, the latter, provided that he took the bill before it was overdue 
and satisfied the other requirements of s. 29, would be a holder in 
due course, with every right to enforce payment of the bill against 
all prior parties. 

A person cannot be a holder in due course unless the instrument 
has been negotiated to him. Negotiation in the case of a bill pay- 
able to order requires indorsement completed by delivery [s. 3l (3)]. 
Hence the payee of a bill to order cannot be a holder in dire course, 
since the bill is not indorsed to him by the drawer (R. E. Jones, Ltd. 
v. Waring & Gillow, Ltd., 1926). 

A person cannot be a holder in due course of a bill if he knows of 
any defect of title of the person from whom he received it. Notice 
of defect of .title for this purpose means actual though not formal 
notice, that is, either actual knowledge of the facts or a suspicion 
that something is wrong combined with a wilful disregard of the 
means of confirming such suspicion. 

A person cannot be a holder in due course of a bill which is void 
for any reason, e.g., a bill given by an infant, which is void under 
s. 5 of the Betting and Loans (Infants) Act, 1892. 

A holder in due course has an absolute title to the bill against 
all Ihe world, and he can take action on the bill in his own name 
against any or all of the prior parties thereto, free of all defences 
based.upon defective title and of mere personal defences available 
to prior parties among themselves". Thus it is no defence to his 
claims that the bill had been stolen or lost or that the party sued 
.did not receive value from his transferee. Moreover, a holder in 
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due course can give a good title to any person to whom he passes 
the instrument, whether for value or not, for by s. 29 (3) : — 

29. (3) A holder (whether for value or not), who derives his title 
to a bill through a holder in due course, and who is not himself a party 
to any fraud or illegality affecting it, has all the rights of that holder 
in due course as regards the acceptor and all parties to the bill prior to 
that holder. 

Even if the person taking from a holder in due course has 
knowledge of fraud or illegality affecting the bill, he has all the 
rights of the holder in due course provided that he is not a parly 
to the fraud or illegality ; but he is not himself a holder in due 
course. 

Holder for Value 

A Holder for Value is usually a holder who has himself given 
value for a bill, but a person who has not himself given value may 
be in the same position as if he had given value, for by s. 27 (2) : — 

27. (2) Where value has at any time been given for a bill, the holder 
is deemed to be a holder for value as regards the acceptor and all parties 
to the bill who became parties prior to such time. 

If, therefore, a holder for value indorses a bill to an agent for 
collection, the agent can sue the acceptor but not his own principal. 
Chalmers 1 has expressed the principle as follows : " The holder of 
a bill who receives it from a holder for value, but does not himself 
give value for it, has all the rights of a holder for value against all 
parties to the bill except thp person from whom he received it ”. 

The terms " holder for value ” and " holder in due course ” 
should be clearly distinguished. If a person holds a bill for which 
value has at any time been given he is a holder for value, and it does 
not matter who gave value. But a person cannot be a holder in 
due course unless he has himself given value, though he may have 
the rights of a holder in due course [see s. 29 (3) above]. 

A holder in due course is always a holder for value, and some- 
thing else in addition. But a holder for value is a holder in due course 
only if he has satisfied all the conditions. A holder for value may 
or may not have himself given value for the bill, but he has all the 
rights of the person from whom he received it against all prior 
parties to the bill ; and, unless he is also a holder in due course, no 
more than those rights. If he has not himself given value, he 
has no rights against the person from whom he received the bill ; 
but in such a case he can negotiate the instrument to a holder in 
due course and give him a complete title. 


1 Chalmers, Bills of Exchange, 10th Edn., p. 102. 
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Lien on a Bill 

Bills of exchange, like other negotiable instruments, may be 
the subject of lien (see Chapter 7). In this connection, s. 27 (3) 
provides that : — 

27. (3) Where the holder of a bill has a lien on it, arising either 
irom contract or by implication of law, lie is deemed to be a holder for 
value to the extent of the sum for which he has a lien. 

In the absence of special agreement to the contrary, a banker 
who has advanced money to a customer has a lien in respect of such 
advances on all negotiable instruments of that customer which 
come into his hands in the ordinary course of business as a banker. 
Hence, if Jones owes his bank £100 and hands to the bank a bill 
for £200 for collection, the bank can retain £100 of the proceeds, or, 
if the bill is unpaid, can hold the parties to the bill liable for its 
face amount (£200), though any amount recovered in excess of £100 
must be paid to Jones. 


Accommodation Parties and Accommodation Bills 

28. (1) An accommodation party to a bill is a person who has 

sipied a bill as drawer, acceptor, or indorser, without receiving value 
therefor, and for the purpose of lending his name to some other person. 

(2) An accommodation party is liable on the bill to a holder for 
value ; and it is immaterial whether, when such holder took the bill, 
ne knew such party to be an accommodation party or not. 

^v/n 6 aTe ^ W0 or more consecutive accommodation parties 
o the bill, none of them can sue the other or others. But an 
ac com modation party who is called upon to pay may look to the 
party accommodated, since the latter* impliedly undertakes either 
(a) himself to take up the bill, or (b) within a reasonable time before 
maturity to provide the accommodating party with funds to meet 
the liability, or (c) to indemnify the accommodating party against 
the consequences of non-payment. 

The fact that one (or more) of the parties to a bill is an 
accommodation party does not necessarily make the bill an 
accommodation bill. “ An accommodation bill is a bill whereof 
the acceptor (i.e., the principal debtor according to the terms of the 
instrument) is in substance a mere surety for some other person 
who may or may not be a partAthereto. This distinction is material 
w en questions arise as to what is a discharge of the bill. An 
bld is dischargee! by the person who is in substance, 

■ Sh not m form, the principal'' debtor [see s. 59 (3)), or if time be 
given to such person ”. x \ ‘ WJ ’ 

\ w ^ch has been signed by the drawer in order to 
accommodate an indorser, or which has b een “backed” by a 

1 Chalmers, Bills of Exchangl JOth Edn., p. 105. 
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person who signs it as an indorser, is not an accommodation bill 
in the strict sense of the term, for in such a case the acceptor is 
the principal debtor and not a surety. Payment of a bill of this 
kind by the person accommodated does not discharge the instru- 
ment, for the acceptor remains liable until he pays. On the other 
hand, payment of a pure accommodation bill by the party’’ who 
has been accommodated by the acceptor will operate as a total 
discharge of the instrument [s. 59 (3)]. 

Suppose X accepts a bill drawn by A for the latter's accom- 
modation, and the instrument is indorsed for value to B and C. 
C sues the acceptor X, but it is no defence on X’s part to show 
that the bill -was accepted merely for the drawer's accommoda- 
tion. Even if C had not given value, he may recover from X if 
B gave value ; but if in such circumstances C sued B, B could 
successfully plead the absence of consideration as between himself 
and C. Moreover, if the drawer A paid C, he could not recover from 
the acceptor X, for X accepted merely for the drawer's accommo- 
dation. 

It may, however, be added that bills of the second class above 
mentioned are frequently described as, or considered to be, accom- 
modation bills from the commercial as distinct from the legal 
standpoint. 

Fictitious and Non-existing Payees 

7. (3) Where the payee is a fictitious or non-existing person, the bill 

may be treated as payable to bearer. 

The practical importance of this section is revealed in cases • 
where the payee’s indorsement has been forged. If the payee 
is fictitious or non-existing within the meaning of the section, 
the bill is payable to bearer, and a person who has given value 
for it in good faith can enforce payment as a holder in due course ; 
but if the payee is not fictitious or non-existing, a person who has 
given value in good faith after the forgery is not even a holder, 
since he has no title whatever to the forged bill. 

Prima facie, the term non-existing payee refers to some purely*, 
imaginary individual, such as “ The Man in the Moon ” or " Old 
King Cole ”, but the payee may be a fictitious or non-existing 
person in spite of the fact that a living person bears his name, 
if the drawer of the bill had no intention of his having any title 
to the bill. 

If the drawer, in signing, did not intend the named payee to 
receive payment, then the payee is fictitious whether he exists 
or not, and whether or not the drawer knew he existed. 

In Chilton v. Attenborough, 189S, a clerk induced his, employer 
to draw cheques payable to “ Brett,” a non-existing person. The 
clerk indorsed the cheques in this name and appropriated the 
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proceeds. Attenborough & Sons, who had given value for the 
cheques in good faith, sued the drawer. It was held that, as 
“ Brett ” was a non-existing person, the cheques were payable to 
bearer, and that the drawer was liable to the holder. 

In Vagliano Bros. v. Bank of England, 1891, the plaintiffs 
had accepted bills of exchange payable at the Bank of England 
purporting to be drawn by A to the order of B & Co., both A and 
B & Co. being customers of the plaintiffs. Subsequently it was 
discovered that the plaintiffs' clerk had forged the signatures of 
both A and B & Co., and, by indorsing the bills in the name of 
B & Co., had obtained cash for the bills from the Bank. The 
plaintiffs claimed that the Bank had paid on a forged indorsement 
and could not, therefore, debit their account ; but tire Bank pleaded 
that the bills were bearer bills within the meaning of s. 7 (3), and 
that they had accordingly obtained a good discharge, i.c., they 
were not affected by the forged indorsement. 

It was held that this view was correct ; that the payees, although 
actual persons, were nevertheless “ fictitious ” within the' meaning 
of the Act, as the drawer, i.c., the clerk, did not intend payment 
to he made to the person named. 

In another case, Vindcn and Rogers v. Hughes, 1905, this defence 
failed, as it was held that the payees were not fictitious, since the 
drawer (i.e., the employer) signed the cheques with the intention 
that the payees should receive payment. It does not matter 
how much the drawer of a cheque may have been deceived if he 
honestly intends that the cheque shall be paid to the person 
designated by him. 

’ Cheques drawn in favour of “ Wages ” or “ Rent " are not 
payable to fictitious or non-existing persons. They cannot, 
therefore, be regarded as payable to beareT. (See p. 155.) 

THE LIABILITIES OF PARTIES TO A BILL 

No one is a party to a bill and, therefore, liable on it, unless 
his signature appears on it. 

Presumption as to Value and Good Faith 

■ 30. (1) Every party whose signature appears on a bill is prima facie 

deemed to have become a party thereto for value. 

(2) Every holder of a bill is prima facie deemed to be a holder in due 
course ; but if in an action on a bill it is admitted or proved that the 
-acceptance, ixsuB, or subsequent negotiation of the bill is affected with 
fraud, duress, forehand fear, or illegality, the burden of proof is shifted, 
unless and until tht\h°lder proves .that, subsequent to the alleged fraud 
or illegality, value h<^ in good faith been given for the bill. 

This means that anft person who is the holder of a bill can 
im the rights of a holdeff due course against any prior parties. 
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But if in any action against one of these parties evidence is produced 
showing that there is a defect in the title to the bill, the holder 
must prove that value has been given for the bill in good faith 
since the defect occurred. If the holder can succeed in proving 
this, the party sued will be unable to escape liability unless he can 
show that the plaintiff had not satisfied one of the other requirements 
of s. 29 (1) and was therefore not a holder in due course. 

If the holder cannot prove that value has been given since 
the defect occurred, his claim will fail altogether. 

Void and Voidable Contracts on a Bill 

Since a bill of exchange is a document embodying a contract, 
every party to a bill is a party to a contract. If the transaction 
in respect of which any person signs a bill is lacking in any of 
the essential features of a valid contract, the contract is either 
void , voidable or unenforceable, and the liability of the party con- 
cerned is restricted accordingly. 

A contract is unenforceable when, although valid, it cannot be 
enforced by legal action because it does not comply with some 
statutory requirement. An example of this occurs when the rights 
of action on a bill arc statute-barred, i.c., when the six-year period 
during which, by Statute, the action must be brought, has expired 
(see p. 29). Although such a bill may be in every way valid, no 
action can be brought against a party to it unless that party, before 
the expiration of six years from the due date of the bill, has made 
part payment or given an independent written acknowledgment of 
his liability on the bill. 

More difficult questions arise where the- contract evidenced by 
the signature of a party to a bill is void or voidable. 

A contract may be void for one of several reasons ; but the 
most important point in connection with bills of exchange is that 
a contract depends for its validity upon the existence of a power 
to contract and an intention to contract. The general rule is 
that, if the contractual capacity of a party to a bill is so restricted 
(as in the case of an infant) that he has no power to incur liability 
on a bill, the contract of which his signature is evidence is void, 
and there can be no action against him on the bill, though an 
action may lie against the other parties. 

Such absolute defect in contractual capacity is to be distinguished 
from a mere temporary defect, which has only the effect of rendering 
the bill voidable. Thus, if a person signs a bill whilst lunatic or 
drunk, and the incapacity is known to the other party to the contract, 
the party who was incapable may repudiate or affirm his liability 
when the incapacity has ceased, except as against a holder in 
due course. (See p' 97.) 
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- Jf a P e ^ son does not sign of his own volition, but as the result 
° f duress or misrepresentation, the contract, is either void 
or voi a e. If the fraud is such that the person signing intended to 
put his name to a totally different document, the contract is void, 
- , 16 can esca P e 2ll liability on the instrument, even to a holder 

«r5^+ 0UrSe ' -S 1 Foslcr v • Mackinnon, 1869, an old man of feeble' 
N \ as ’ I lth T 0U ,t an y negligence on his part, induced to indorse 
T + U ’? * ke belief that he was signing a railway guarantee. 
S Jw, , that he " >as not bable to a holder in due course, 

nnfp 5 v' 1897. the defendant signed a promissory 

it was ImU +T 6 + t ^ iat ke ' sVas witnessing a legal document ; 
it was held that he was not liable on the instrument. * 

is -’fiiti \f ef ° re - tke . c< ? ntract evidenced by a signature on a bill 

due rnin-co P^ s ° n S1 g nui g can escape liability even to a holder in 

rm kino- +l d a c °ntract is merely voidable, only the persons 

due can ? 6 Cont ? act are affected, and the rights of a holder in 
aue course remain intact. 

mismnrofnn+ - a feature _ to a bill is obtained by fraud or 
the nersnn • °- n 1S - not su ® c i ent to render the contract void if 
men? T>,„ Slgm ? g l S . aware of th e true character of the instru- 
althoueh nn* ts merely voidable, and the person signing, 

repr2l?f Ie t0 responsible for the fraud of mis- 

has taken the* kab ^ e . to a bolder in due course who 

subsequent to the te J value bas in good faith been given for it 

sequent to the fraud °r misrepresentation. 

Liability and Warranties of the Drawer 

55. (1) The drawer of a bill by drawing it 

^ t ue A P resen tment it shall be accepted and 

•will comnpnwt atl( l that ii it be dishonoured he 

to tiav it^-nrnwi or a p> r indorser who is compelled 

he duty taken t ' tle re< l uis ite proceedings on dishonour 

^ ^ existence 1 of't}!? 0111 denying to a holder in due course- the 
„ \ 0xistence of thG Payee and his then capacity to indorse. 

payment in Wcordanr n ?? an f P resen tment for acceptance and 
bill Is acSntld '^' a- 1 * laid d °wn m the Act. A 

generally (i.?. as drawn[ 'uv ltS tenor ” wh en it is accepted 
acceptance is’ given] the hnM K n - 0t S ° ac . ce P ted ( ix -> if a qualified 
dishonoured {Ml t hoIder ] s entltled to te eat the bill as 
accepted and n?id Xo^- Ver J Undertakes that the bill shall be 
qualified acceptance kV ? to , lts tenor . be is discharged if a 
qualified acceptance £ ill™ Wtkout his consent (®- 44). But if a 
bill will be duly paid t: ‘ ken ' nt]l hls consent, he engages that the 
acceptance. * P d ac< - ordm g to its tenor as qualified by the 
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■ This general undertaking of the drawer may be limited in 
accordance with the provisions of s. 16 (1), which provides that 
the drawer of a bill, and any indorser, may insert therein an express 
stipulation negativing or limiting his own liability to the holder. 
Thus the drawer may qualify his signature by adding the words 
'"Sans .recours ” or "Without recourse to me”, in which case 
he does not undertake to pay the holder in the event of dishonour. 

S. 55 (1 b) operates to prevent the drawer from denying to 
a holder in due course the payee’s existence and his capacity to indorse 
at the time the bill is drawn, but does not impose upon him any 
responsibility for the genuineness of the signature of the payee. 

Liability of the Acceptor 

53. (1) A bill, of itself, does not operate as an assignment of funds 
in the hands of the drawee available for the payment thereof, and the 
drawee of a bill who does not accept as required by this Act is not liable 
on the instrument. This sub-section shall not extend to Scotland. 

(2) In Scotland, where the drawee of a bill has in his hands funds 
available for the payment thereof, the bill operates as an assignment 
of the sum for which it is drawn in favour of the holder from the time 
when the bill is presented to the drawee. 

Suppose Jones owes Brown £100 and Brown draws a bill on 
Jones for the amount, then transfers the bill to Robinson in payment 
of a debt. If Jones refuses to accept, Robinson (the holder) cannot, 
in England, sue him on the bill or sue him in the capacity of assignee 
of the debt owed to Brown by Jones, though, in Scotland, he could 
claim to have an assignment of the amount of the bill out of the 
debt due by Jones as from the date the bill was presented to Jones. 
The operation of the section so far as it refers to cheques drawn by ■ 
customers on bankers is explained in Chapter 13. 

When the drawee of a bill accepts it, he becomes primarily ' 
liable to all subsequent holders for value. The liabilities of the 
acceptor are set forth in s. 54 : — 

54. The acceptor of a bill, by accepting it : — 

(1) Engages that he will pay it according to the tenor of his 
acceptance : 

(2) Is precluded from denying to a holder in due course : — 

(a) The existence of the drawer, the genuineness of his signature, 
and his capacity and authority to draw the bill ; 

(£>) In the case of a bill payable to the drawer's order, the then 
capacity of the drawer to indorse, but not the genuineness or 
validity of his indorsement ; 

(c) In the case of a bill payable to the order of a third person, the 
existence of the payee and his then capacity to indorse,, but 
not the genuineness or validity of his indorsement. 
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M ThTSetb of s. 54 (2) may be illustrated by mn-Mmvg th“ase 
of a bill drawn by Brown on Robinson, payable to J • 

•„ n ;, sse d to the payee Jones before acceptance and j 

•?Xmen°to Abrews, who takes it as a holder in i due < «£» 

obtains Robinson’s acceptance. R ° bmson to draw 

existence of the drawer Brown, or his capacity 0 6 t u e 

the bill, or the genuineness of his signature ; nor can eq ^ Qn 
existence of the payee Jones, or his ca P a ^ ib q itY for the 
the other hand, Robinson does not take anyresponsibtoty ^ 
genuineness or vahdity of the indorsements of either 
Andmws,Tn spite of toe fact that Jones’ indorsement was on toe 
instrument at the time of acceptance. 

Liability of an Indorser 

55. (2) The indorser of a bill by indorsing it : 

i. \ Tjjifraees that on due presentment it shall be aecep c 

(a) to its tenor, and that if it be dishonoured to > wdl 

compensate the holder or a subsequent m ^ on 

pelled to pay it. provided that the requisite proceedings 
dishonour be duly taken ; 

(6) Is precluded from denying to a holder in due cou ff® u+^re and 

ness and regularity in all respects of the drawer s sign 
all previous indorsements ; 

1 (C) Is precluded from denying to his hnmedia.te^or a subseqwnt 

indorsee that the bill was at the time of his lnd °P£™fi h eret0 
and subsisting bill, and that he had then a good title thereto. 

The provisions of s. 55 (2 a) are similar to the provisions applicable 
to toe drawer under s. 55 (la), ante. But while toe drawer under- 
takes to compensate any indorser whatsoever, toe indorser 
takes only to compensate any indorser subsequent to himself 
may have been caUed upon to pay toe bill. An indorser is not 
liable to compensate a prior indorser. 

The words “ according to its tenor ” in s. 55 \2 a) must be taken 
to mean toe tenor of toe bill at the time it was indorsed so that an 
indorser would be liable to a subsequent indorser for the mcreasea 
amount of a bill if the amount had been altered after drawing o . 
acceptance but before he indorsed. Moreover, if a person indorses 
a bill which is forged, he cannot plead toe forgery in defence to an 
action by a transferee subsequent to himself. 

By virtue of s. 56 (see p. 290), the liability of a quasi-indorser 
is the same as that of an indorse.!. 
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Order and Ratio of Liability of Parties 


There are two periods of .time to^ be considered when ascer- 
taining the order of liability on a bill, viz. : (a) before acceptance, 
and (b) after acceptance. 

Order of Liability of Parties before Acceptance— Before accept- 
ance, the 'drawer is primarily liable, and the indorsers, if any, are 
sureties for him. Suppose A draws a bill on B and delivers it to 
G who indorses it to D, who indorses it for value to E. If B has 
not accepted, A (the drawer) is the party who is ultimately liable, 
i.e., he is the principal debtor, and E, the holder, can sue A imme- 
diately on dishonour without suing C or D, who are merely in the 
position of sureties for A. Or E can sue D only, or he can sue A, 
C and D together ; but whichever party is sued has a right of action 
against a previous party until the liability eventually rests on A, 
who has no action on the bill against B, but can sue B for the 
consideration, if such there was, in respect of which the bill was 
drawn. 


Order of Liability of Parties after Acceptance. In this case, the 
acceptor is the party primarily liable and the drawer and indorsers 
are sureties for him. Thus, if B in the above example accepts the 
bill, then he is primarily liable. In the event of dishonour by 
B, E can sue B, or A or C or D individually, for the whole of the 
amount, or he may sue A, B, C and D together. 

The parties to a bill are not in the position of ordinary sureties 
who can claim division of the liability. Each party is severally 
(i.e., individually ) liable for the whole amount ; he cannot claim 
that he is liable only for a proportionate amount according to the 
number of parties. The right of any party (other than the acceptor) 
who is compelled to pay is to sue any prior party for the full avwun 
of the bill, and the party so sued must in turn proceed against any 
parties prior to him. 

The order of liability amongst the indorsers is that in which 
the indorsements are affixed, i.e., the order of liability is from a 
subsequent party to a prior party. Thus, in the example given, 
the holder E can sue any or all of the prior parties A, B, C or V, 
but, if C had to pay the bill, he could not sue either D or has 
these are parties subsequent to him, although he could sue either 
A or B. 

Difficulty sometimes arises because the indorsements do not 
appear in the order in which the bill was actually negotiated, an 
then oral evidence has to be admitted to prove the order in whicn 
the indorsers are liable. 

The amount of damages that a person who has paid may recover 
from a prior party is provided for in s. 57. (See Chapter .} 
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Liability of a Transferor by Delivery 

Although only those persons who have signified their consent 
to incur liability on a bill by affixing their signature thereto are 
properly described as parties, a certain responsibility is assumed by 
a person who, being in possession of a bearer bill (i.e., one which 
originally or by indorsement is payable to bearer), negotiates it 
without indorsing it. Thus s. 5S provides that : — 

58. (1) Where the holder of a bill payable to bearer negotiates it 
by delivery without indorsing it, he is called a “ transferor by delivery 

(2) A transferor by delivery is not liable on the instrument. 

(3) A transferor by delivery who negotiates a bill thereby warrants 
to his immediate transferee being a holder for value that the bill is what 
it purports to be, that he has a right to transfer it, and that at the time 
of transfer he is not aware of any fact which renders it valueless. 

Although not liable on the instrument, as are the acceptor, 
drawer and indorser under ss. 54 and 55, a transferor by delivery 
may be liable on the three distinct grounds that : (a) the instrument 
transferred by him was not genuine ; ( b ) he had no right to transfer 
the instrument ; and (c) he knew the bill was valueless at the time 
of transfer. 

If the bill is sold or discounted and is not indorsed by the 
transferor, the transferee, in the event of dishonour, cannot sue the 
transferor as a party to the bill ; he can sue only on the warranties 
indicated in s. 5S. Hence, if the bill turns out to be valueless, the 
transferee has no recourse against the transferor unless he can 
show that the transferor knew that the bill would not be paid. 
But if the bill is unpaid because of forgery, then the transferee can 
sue the transferor on the warranty of genuineness. 

These remarks apply to a banker who discounts a bill for a 
holder who does not indorse the instrument. If the bill is dis- 
honoured, the banker cannot sue the transferor unless the trans- 
feror had no right to discount it, or knew the bill was valueless at 
the time he offered it for discount, or the bill was not genuine. 

If the bill is not sold, but is given in settlement of a pre-existing 
debt by a transferor who does not indorse, the usual position is 
that the bill operates as conditional payment, i.e., if the bill is 
dishonoured, the debt against the transferor revives though he is 
not liable on the bill. If, however, the transferee takes the bill in 
final and unconditional discharge of the debt, he has no rights 
against the transferor in the event of dishonour, either on the bill 
or in respect of the original debt. His only rights are those under 
s. oS (3). 



CHAPTER 12 


NEGOTIATION, ITS MEANING AND EFFECT 

As has been stated, the important characteristic of a negotiable 
instrument is that the property therein . may be transferred by 
simple delivery of the instrument, or by indorsement followed by 
delivery, so that the transferee obtains a title free from all equities 
and may sue on the instrument in his own name. The transfer of 
the majority of negotiable instruments is not governed by statute 
law, but the conditions governing the transfer of bills of exchange 
are clearly defined in the Bills of Exchange Act, 1882. They are 
best considered under the three headings : (1) Issue , (2) De- 
livery ; and (3) Transfer. 


Issue of a Bill 

The mere fact that the drawer of a bill completes it and appends 
his signature does not render the bill operative as a negotiable 
’ instrument, for the career of the document as a bill does not begin 

until it is properly , , 

S. 2 defines issue as " the first delivery of a bill or note, complete 
in form, to a person who takes it as a holder. There can 
legal issue of an incomplete instrument, except tha y • w> 
a bill is not invalid by reason that it is not dated, while s. 13 (2) 

visualizes the issue of an undated bill. . 

The deposit by the drawer of a completed bill with an agent 
or other person to await his (the drawer's) instructions or for a 
special purpose only, is not a valid issue of the bill. 

Meaning of Delivery , 

No person becomes liable on a bill until his signature thereon is 
coupled with delivery of the instrument, r.e„ actual °r constructive 
transfer of possession of the bill from the person sign g 

“S' delivery takes place when the instrument is handed by 

the transferor to the transferee or his agent, but i i , 

so easy to prove that constructive delivery has a ^ ' 

Constructive delivery is some act that involves a cha § , 

ship without physical transfer, e.g., where an indorser notifies the 
indorsee that he holds the bill at the latter s disposal, oy^er 
bill in the hands of an agent of the owner becomes that agents 

property in his own right. , , T , 1nrP 

In determining whether constructive delivery ^ ^ ’ 

it is the intention that is of importance, so that l P ,, 

has signed can show that he had no intention of , 

instrument, he is not liable thereon. But if by his co 
communication — he induces another person to infer 
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■will be delivered, and such person acts on that presumption to his 
detriment, the former would be barred by " estoppel " from 
denying delivery, and would have to abide by the consequences of 

his action. . 

It follows that no property in a bill or cheque will pass if the 
transferor [a) does not actually hand it to the transferee with the 
intention of passing the property to him, or with the same intention 
informs him that the bill or cheque is at his disposal ; or (b) hands 
it to another person for a special purpose only, e.g., to be held in 
safe Iceeping, or for any other specific purpose, such as to meet 
another bill. 

21. (2) As between immediate parties, and as regards a remote 
party other than a holder in due course, the delivery : — 

(а) in order to be effectual must be made either by or under the 
authority of the party drawing, accepting, or indorsing, as the 
case may be : 

(б) may be shown to have been conditional or for a special purpose 
only, and not for the purpose of transferring the property in * 
the bill. 

But if the bill be in the hands of a holder in due course, a valid 
delivery of the bill by all parties prior to him so as to make them 
liable to him is conclusively presumed. 

(3) \Vh6re a hill is no longer in the possession of a party who has 
signed it as a drawer, acceptor, or indorser, a valid and unconditional 
delivery by him is presumed until the contrary is proved. 

“ Immediate parties ” to a bill are those who are in direct or 
immediate relation to each other, e.g., the drawer and acceptor, or 
the drawer and the first indorser (the payee), or the first and second 
indorsers. Other parties are remote, e.g., the acceptor and the first 
ihdorser, or the drawer and the second or third indorser. 

The general rule of law is that oral evidence is inadmissible 
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intending to deliver it to B, but before A issued the cheque to B 
it was stolen from his possession, and was subsequently negotiated 
to C, who took it as a holder in due course. C was able to sue A, 
since as against a holder in due course a valid delivery from A to B 
and between all parties prior to C was conclusively presumed. 

But suppose a promissory note is made by B payable to a 
banker C and is handed by B to C as collateral security for an 
overdraft on current account. Then the banker C cannot sue B 
on the note if the account is in credit, for in such a case B and C 
are immediate parties and the delivery was conditional. In like 
manner, the transfer of a bill to another party for discounting on 
behalf of the transferor will be ineffective as a delivery of the bill 
except as against a holder in due course. . _ 

The burden of proving that there has not been a valid and 
unconditional delivery within the meaning of this section rests on 
the person who seeks to evade liability on that ground. 


Delivery by Post is sufficient 

Delivery of a bill, to be valid, need not be made in person ; 
it may be made by ’post or by any other agency. So, if a bill 
is indorsed by Robinson and sent by post to an indorsee Brown 
at the latter’s request, the delivery is valid and effectual, liie 
post in such circumstances becomes Brown s agent, so that 
Robinson cannot recover the instrument once it is posted, and 
Brown must bear any loss which may arise if the bill is stolen 
during transit. On the other hand, if there is no express or umplie 
request on the part of < the receiver that the post shall be used 
for delivering, the Post Office is the agent of the sender ) there is 
no delivery until the letter containing the bill has been handed by 
the Post Office to the addressee, and any loss in the post must be 
borne by the sender. 


Inchoate Instruments ' . 

20. (1) Where a simple signature on a blank stamped paper j 
delivered by the signer in order that it may be convert d > 

it operates as a pnma facie authority to fill it up as a c mp 
any amount the stamp will cover, using the signature for that ol the 
drawer, or the acceptor, or an indorser ; and m Wbm D inner 
a bill is wanting in any material particular, the pe P 

of it has a pnma fame authority to fill up the omission m any way he 

Il (2) In order that any such instrument when completed may be 
enforceable against any person who became a P a rt> T t ic tlv 

its completion, it must be filled up within a re^onable time, and strictly 
in accordance with the authority given. Reasonable bm 

'Xi; s,lr4 S »*»»»« *«« r ' 

to a holder in due course fit shall be valid and efiectu ?,-itliin a 

in his hands, and he may enforce it as if it had been ^filled up 
reasonable time and strictly in accordance with the authority gi 
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Reference should be made to s. 12 as to the omission of the 
date. In connection with s. 20, several important points require 
notice. 

The section provides that the instrument must be not .only 
signed, but also delivered for the purpose of converting the instrument 
into a bill. So long as delivery of an incomplete stamped document 
for completion as a bill can be proved, then no person who has signed 
it can avoid liability to a holder in due course. But, if such an 
instrument is stolen or misappropriated while it is still incomplete, 
and is subsequently fraudulently completed and negotiated, proof 
by the party sought to be charged that there was no delivery 
by him will defeat any action taken on the instrument even by 
a holder in due course because the instrument, for want of proper 
delivery, never becomes a bill. Thus, in Baxendale v. Bennett, 
1878, a 'blank acceptance Was stolen from the acceptor. A, and, 
having been filled up as a bill, was negotiated to a holder in due 
course. The latter was unable to recover from A, on the grounds 
that the instrument was incomplete or inchoate when it left A's 
possession, and A Was able to prove that there had been no delivery 
of the instrument by him. 

In like manner, a person can avoid liability, even to a holder in 
due course, if he can prove that there had been no delivery by him 
of an incomplete instrument to be converted into a bill or note, 
because he had handed it to another person for safe custody only, 
or for some purpose other than for conversion into a bill. i 

Thus, in Smith v. Prosser, 1907, the defendant handed two blank 
forms of promissory notes bearing his signature to his agent, with 
instructions that die agent was to keep the notes until he was 
authorized by the signer to fill them up as promissory notes and 
to raise money on them in order to make certain payments on the 
signer’s behalf. The agent, without receiving such instructions, 
filled up the notes, and, having discounted them with the plaintiff, 
who bona fide gave value for them, misappropriated the funds. 

It was held that the defendant was not liable on the notes 
since he had not delivered them for purposes of conversion into 
promissory notes and negotiation ; he had entrusted the blank 
signed forms to his agent as a custodian only and not with the 
intention that v he should fill them .up and raise money on them 
without furthers, instructions. The signer was therefore not 
estopped from clerfyhig liability on the instruments. 

Difficulty is sometimes experienced in agreeing the foregoing 
implications of s._ 20 witfh the proviso to s. 21 (2), viz., “ But if the 
, L !? e ln hands of a Holder in due course a valid delivery of the 
■ 1 . . Parties prior him so as to make them liable to him 

inrW U ^ 1V ^ presumed The .difference is in the fact that an 
e instrument, as visualized in s. 20, is not a bill, and it does 
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not become a bill by being fraudulently completed because the 
fraud is of no effect whatsoever. Delivery of such an instrument 
is not delivery of a bill within the meaning of s. 21 (2) ; but delivery 
of an inchoate instrument with the express intention that it shall 
be converted into a bill and its subsequent completion as a bill 
constitute delivery under s. 21 (2) sufficient to preserve the rigi s 
of a holder in due course, who, as provided by s. 20 (2), is no 
prejudiced if the completion is not as originally intended by the 
drawer 

‘ Thus, in Carter v. White, 1883, A, in payment of a debt, gave 
B a blank acceptance of a bill for the amount of the debt. A died, 
and B 'Completed the bill by inserting his name as drawer and 
payee. It was held that B could prove against the estate of A for 
the amount of the bill, as it was signed and delivered to him with 
the express object that it should be duly completed. ...... 

A second important point is that, unless tiere s 
oh the holder’s authority, he can complete the bill to Bie erfent 
that the stamp will cover ; but if the amount ex ?f ^ at 
is covered by the stamp, then no action can be taken on the 
instrument, since an insufficiently stamped bill is mvgd and 
unenforceable. [Stamp Act, 1891, s. 3S (l)-see Chaptei : 23] 
Where tire delivery of an instrument for co + m P^ t '°" p 1 , S „ it then 
any limitation of authority of the holder _ P . ' c(>m ^ 

in order to make liable a party who became ? 7 ^ , j jeen 

pletion, it is necessary to show that the an accordance 

satisfied and that the instrument was completed m accordan 
with the authority given. But if an instrument has been 
for purposes of completion and negotiation and, aftei 
gets into the hands of a holder in due course, ^^"XriS 
an absolute title and can sue on the bill even th g yas 

for completion has been exceeded, or e\en thoug 
completed within a reasonable time. v prni1 c P there 

Even if the holder cannot hold the drawer hable “ 

has been no deliver by the drawer for purp Line the instrument 
the holder can proceed against the person comp «=> 

• as well as any person who signed it after comp e 

Effect of Material Alteration 

Any material alteration in a bill wiffiout the consent j) ^ nQt 
parties will invalidate the bill as against a y p > „ mater j a i 

consented to the alteration. The Act does not detm| m 
alteration”, but it may be taken to be on thc p ' aT ties, 

alters the operation of the bill and the ha ^ 
whetlier the change be prej udicial or benenciai . , — 

1 Chalmers, Bills of Exchange, 1 0th Edo., P- 25S. 
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64 (1) Where a bill or acceptance is materially altered without the 
assent "of all parties liable on the bill, the bill is avoided except as against 
a. party who has himself made, authorized or assented to the alteration, 
and subsequent indorsers. 

Provided that : — 

Where a bill has been materially altered, but the alteration is not 
apparent, and the bill is in the hands of a holder in due course, 
such holder may avail himself of the bill as if it had not been 
altered, and may enforce payment of it according to its original 
tenor. 

(21 In particular the following alterations are material, namely, any 
alteration of the date, the sum payable, the time of payment, the place 
of payment, and, where a bill has been accepted generally, the addition 
of a place of payment without -the acceptor’s assent. 

Examples of alterations held to be material are : (a) the alter- 
ation of tiie rate of interest specified in a bill, as from 3 per cent, 
to 21 per cent. ; (b) the alteration of the words " with lawful 
interest” to "with interest ‘at 6 per cent.”; (c) the conversion 
of a bill payable three months after date to a bill payable tliree 
months after sight ; (d) the indorsement of a particular rate of 
exchange on a bill which does' not provide on the face of it that 
this shall he done ; (e) the addition of a place of payment without 
the acceptor’s consent ; (/) the alteration of the place of payment 
and (g) the alteration of the place where the bill was drawn, so as 
to convert a foreign bill into an inland bill. 

If any such alteration is not apparent, a holder in due course 
can sue on the bill according to its original tenor, e.g., for the amount 
for which it was originally drawn. Thus, in Scholfield v. Londes- 
borough, 1896, a bill was drawn for £500 with a stamp sufficient to 
cover £4,000 and with vacant spaces before the amount in both the 
words and figures. After the acceptor had signed his acceptance 
he handed the bill to the drawer, who fraudulently altered the 
amounts in words and figures to £3,500. It was held that a holder 
in due course could recover from the acceptor the amount for which 
the bill was originally drawn ; i.e., £500. 

% 

Fraudulent Completion distinguished from Material 

Alteration 

Material alteration of a bill which was already completed, as 
dealt with by s. 64, must- be distinguished from fraudulent com- 
pletion of an inchoate instrument, as dealt with by s. 20. 

In the case of fraudulent completion, a holder in due course 
has a right to enforce the instrument as completed against any 
party who took it subsequent to the completion and also against 
the original signer, unless the latter can prove no delivery for the 
purpose of completion (s. 20). 
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But when there is fraudulent non-apparent alteration, a holder 
in due course can enforce payment of the bill against prior parties 
only according to its original tenor, though he can recover the full 
amount (as altered) from any party who made, authorised or 
assented to the alteration, or from any person who became a party 
subsequent to the alteration. This distinction is brought out in the 
following case, which should be compared with Scholfield v. Londes- 
brough quoted above. 

In Garrard v. Lewis, 1882, A signed an acceptance in which 
the amount in words was not stated, but whereon the figures 
£U Os. 6d. were given in the margin. The drawer fraudulently 
filled up the bill for £164 Os. 6d. and altered the figures to corre- 
spond. It was held that the alteration of the figures did not 
constitute a material alteration of the bill, but that the circum- 
stances involved fraudulent completion, so that a holder in due 
course was entitled under s. 20 to recover from A the full amount 
of the bill as completed, and A could not plead material alteration 
under s. 64. 

Transfer or Negotiation of a Bill 

31, (1) A bill is negotiated when it is transferred from one person 
to another in such a manner as to constitute the transferee the holder 
of the bill, / 

(2) A bill payable to bearer is negotiated by delivery. 

(3) A bill payable to order is negotiated by the' indorsement of the 
holder completed by delivery. 

S. 31 (2) indicates that a bill originally or by indorsement 
payable to bearer is in a deliverable state as it stands, and the 
transferor cannot be compelled to endorse it ; but indorsement 
of a bill payable to order is essential to put it in a deliverable 
condition. 

Transfer without Indorsement 

Although a bill payable to the transferor’s order cannot be 
negotiated unless it is indorsed before delivery, such a bill may be 
transferred by the holder without being signed by him noth effect, 
ns defined by s. 31 (4) : — 

31. (4 ) Where the holder of a bill payable to Ids order transfers it for 
value without indorsing it, the transfer gives the transferee such title 
as the transferor had in the bill, and the transferee in addition acquires 
the right to have the indorsement of the transferor. 

Suppose a bill payable to Robinson or order is delivered by 
Robinson to Brown without indorsement. 'Brown is not a holder 
within the meaning of the Act ; he is merely an equitable assignee 
of a chose in action. He cannot sue on the bill in his own name, 
or negotiate it, but must join Robinson with him in any action on 
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the bill against any parties prior to Robinson. Brown may, 
however, bring an action against Robinson to compel him to indorse 
the bill, and Brown then becomes a holder and can sue in his own 
name. 

Again, if X, the holder of a bill payable to his order, transfers 
it to Y without indorsement, and thereafter dies, the Court may 
order X’s executors or administrators to indorse the bill in favour of 
Y. Similarly, if X becomes bankrupt, his trustee can be compelled 
to indorse. 

Negotiation of a bill in such circumstances dates from the time 
when the transferor or his representative actually indorsed the bill, 
so that if, in the first example, Brown had received notice of a defect 
in Robinson’s title before Robinson had indorsed the instrument, 
then he (Brown) would be bound by such notice and could not sue 
as a holder in due course. 

Legal Transmission of a Bill 

The Act deals only with the transfer of a bill by negotiation, 
and does not touch the principles of general law by virtue of which 
the jtitle to a bill may be transmitted from one person to another 
as a chose in action or chattel. 

Thus, on the death or bankruptcy of the holder of a bill, the 
title passes to his personal representatives or the trustee in bank- 
ruptcy, as the case may be ; and such representatives may have 
to indorse the bill personally. The person so indorsing is per- 
sonally liable unless his indorsement in its terms intimates that he 
signs in a representative capacity, in which case s. 31 (5) provides 
that : — 

31. (5) Where any person is under obligation to indorse a bill in a 
representative capacity, he may indorse the bill in such terms as to 
negative personal liability. 

Examples of such indorsements are given in Chapter 14. 

Assignment of the Property in a Bill 

Since a bill is a chose in action, it may be the subject of a valid 
equitable or legal assignment by one person to another. So, if 
the holder of a bill payable to his order transfers it without indorse- 
ment for value, the transfer will operate as an equitable assignment, 
and the transferee will obtain such title to the bill as was possessed 
by the transferor. Again, the holder may execute a legal assign- 
ment of the bill, in which e\Snt the assignee can sue in his own name, 
hut his rights will be subject to any defence or set-off that prior 
parties may have against the assignor. Moreover, if the assignor 
does not give up the bill to ' the assignee, but, subsequent to the 
assignment, transfers it to a holder in due course, the latter’s rights 
will prevail as against the assignee. 
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In one case, X assigned to A certain property including a bill 
payable to bearer, but subsequently transferred the bill for value 
to B, who had no notice of the prior assignment. B, as a holder 
in due course, obtained the legal title to the bill, and his right thereto 
was unaffected by A’s claim as assignee. 

A bill or promissory note may be the subject of a donatio 
mortis causa, i.e., a gift made by a person in contemplation of and 
subject to his death. Thus, if Brown in contemplation of death 
hands a bearer bill to Jones, with the intention that the property 
in the bill shall pass to Jones on his (Brown's) death, the property 
passes on that event but not before. Jones could claim the bill even if 
it were payable to Brown’s order but had not been indorsed by 
him before death, though Jones may have to prove his title to the 
instrument. 


When a Bill may be Re-issued 

37. Where a bill is negotiated back to the drawer, or to a prior 
indorser or to the acceptor, such party may, subject to the provisions of 
this Act, re-issue and further negotiate the bill, but he is not entitled 
to enforce payment of the bill against any intervening party to whom 
/he was previously liable. 

'Thus, if a bill payable at a future date is indorsed over by the 
holder to the drawer or acceptor, or to a prior indorser, such drawer, 
acceptor or prior indorser may at any time before maturity re-issue 
the bill and indorse it away. For example, if A draws on B in 
favour of a payee C a bill that is negotiated to D, E, and F in turn, 
and F negotiates the bill by indorsement back to indorser C, C will 
retain his rights against A and B, but will have no right of action 
against D, E and F. This principle is known as the rule against 
circuity of action. 


Negotiation of Overdue Bills 

In general, a bill continues to be negotiable until paid at 
maturity by the principal debtor or party primarily liable, but 
s. 36 (1) specifies two conditions under which the negotiability o a 
bill is destroyed : — 

36. (1) Where a bill is negotiable in its origin it 
negotiable until it has been (a) restrictively indorsed, or (a) discii g 
b y payment or otherwise. 

Reference should be made to ss. 59-64 and 68 as to discharge, 
and to s. 35 as to restrictive indorsements (e.g., “ Pay F only ). 

In regard to the negotiation of an overdue bill, s. do [&) 
provides:— 

36. (2) Where an overdue bill is negotiated, it can only be negotiated 

subject to anv defect of title affecting it at its matunty. and . « ic ^e- 
forward no person who takes it can acquire or give a better title tnan 
that which tho person from whom he took it had. 
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By virtue of this sub-section, . as also by s. 29 (In), a 
person who takes a bill when it is overdue cannot be a holder 
in due course, and the title of such a person is affected by any 
defect in the title of previous holders existing at the due date 
of the bill. This is because the fact that the bill is overdue 
should in itself arouse suspicion in the mind of a transferee, for 
he takes a bill which on the face of it ought already to have 
been paid. 

The fact that a bill is overdue does not of itself create a defect 
in the title to the bill, if it is otherwise valid ; the defect roust 
already exist at maturity if it is to affect persons taking the bill after 
that time. So, if a bill is drawn to A’s order in respect of an illegal 
consideration, and B takes it by indorsement from A when overdue, 
B cannot recover from the drawer. But where the drawer of a 
bill, accepted for an illegal consideration, indorses it before the due 
date to A, who takes it as a holder in due course and indorses it 
when overdue to B for value, B can sue all the parties, since his 
transferor A had a good title. 

The term " defect of title ”, used in the sub-section, is explained 
in s. 29 (2). It does not include set-off or counterclaim. Hence, 
a person who takes an overdue bill for value is not affected by the 
fact that a prior party whom he seeks to hold liable has, for example, 
a. right of set-off against the party from whom he received the bill, 
as the set-off does not constitute defect of title. Again, the fact 
that a bill is accepted by A for the drawer’s accommodation does 
not prevent the holder X from proceeding against A, as the absence 
of consideration between A and the drawer is not a defect of title 
as against X. 

The meaning of " overdue ” as applied to a bill payable other- 
wise than on demand, is defined in s. 14, which provides that such 
a bill is not overdue until after the expiration of the last day of 
grace. As to bills payable on demand (including cheques), s. 36 (3) 
provides that : — 

36. (3) A bill payable on demand is deemed to be overdue within 
the meaning and for the purposes of this section, when it appears on the 
face of it to have been in circulation for an unreasonable length of time. 
What is an unreasonable length of time for this purpose is a question of 
•.fact. 

This provision is considered in reference to cheques in 
Chapter 13. 

As the date upon which a bill is indorsed does not as a rule 
appear thereon, it has usually to be determined from the' circum- 
stances in each case. But by s. 36 (4) 

of Except where an indorsement bears date after the maturity 

. , e j™*' e >' er y negotiation is prirtta facie deemed to have been effected 
before the bill was overdue. ’ 
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Negotiation after Dishonour 

36. (5) Where a bill which is not overdue has been dishonoured any 
person who takes it with notice of tire dishonour takes it subject to any 
defect of title attacliing thereto at the time of dishonour, but nothing 
in this sub-section shall affect the rights of a holder in due course. 

The transferee of a dishonoured bill who has notice of the 
dishonour is in much the same position as the transferee of an 
overdue bill. But the transferee of a dishonoured bill who does 
not know of the dishonour may be a holder in due course ; whereas 
a person who takes an overdue bill cannot in any circumstances 
be a holder in due course. 

Rights and Powers of the Holder 

38. The rights and powers of the holder of a bill are as follows : — 

(1) Ho may sue on the bill in his own name : 

(2) Where he is a holder in due course, he holds the bill free from 

any defect of title of prior parties, as well as from mere personal defences 
available to prior parries among themselves, and may enforce payment 
against all parties liable on the bill : % 

(3) Where his title is defective (a) if he negotiates the bill to a holder 
in due course, that holder obtains a good and complete title to the bill, 
and (6) if he obtains payment of the bill, the person who pays him in 
due course gets a valid discharge for the bill. 

This section expressly or impliedly gives the holder a right 
(*) to sue on the bill in his own name ; (b) to hold or retain the 
bill, if he is a holder in due course, as against any prior parties ; 
( c ) to negotiate the bill ; (d) to give the person paying the bill 
in due course a valid discharge. In addition, a holder has a 
T1 ght, in certain circumstances, which are explained elsewhere, 
(e) if he so desires, to present a bill for acceptance and payment, 
where such presentment is excused ; (/) to note or protest a 
bill on dishonour by non-acceptance or non-payment, and to 
recover from prior parties the expenses incurred ; ( g ) to insert 
additional matter on a bill, c.g., the true? date of issue if the bill is 
undated, or the true date of acceptance if the acceptance of a bill 
payable after sight is undated, or to convert an indorsement in 
blank into a special indorsement. 

The Holder’s Right to Sue 

If a bill is payable to a person or persons, or to his or their 
order, any action on the instrument must be brought in the name 
or names of such person(s). Consequently, if a bill is payable to 
Brown & Co., it is not sufficient that an action be brought in the 
name of one of the partners or of the principal or managing partner. 
On the other hand, if the bill is payable to bearer, action may be 
brought in the name of any person who is in actual or constructive 
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possession of the instrument, either alone or jointly with another or 
others. Thus, if Brown is the holder of a bill and indorses it in 
blank to a banker for collection, either Brown or the banker may 
take proceedings against the acceptor for the amount of the bill. 

In regard to s. 38 (2), if the acceptor of a bill has a valid set-off 
or counterclaim as against the payee, the latter cannot demand 
payment of the bill, but this would not prevent a holder in due 
course from enforcing full payment of the instrument as against 
the acceptor. In other words, a holder in due course as compared 
with a mere holder has the additional benefit that his title is not 
subject to equities and is entirely free from personal defences of 
prior parties. The expression personal defences refers to such 
defences as set-off and counterclaim. 

The right to sue on a bill must be distinguished from the power 
to recover thereon. Although any valid holder has a right to sue, 
i.c., take action at law, on the instrument, his power to recover or 
to succeed in his action will depend upon his title. 

Remedy in Respect of Lost Bills 

A holder who has lost a bill is afforded relief by ss. 69 and 70. 
By s. 69 : — 

* 69. Where a bill has been lost before it is overdue, the person who 

was the holder of it may apply to the drawer to give him another bill 
of the same tenor, giving security to the drawer if required to indemnify 
him against all persons whatever in case the bill alleged to have been 
lost shall be found again. 

If the drawer on request as aforesaid refuses to give such duplicate 
bill, he may be compelled to do so. 

The Act does not indicate the nature of the security to be 
given to the drawer, but it is presumed that it must be real and 
not imaginary. It is only the drawer who can be compelled to 
issue a duplicate, and the holder cannot compel the acceptor or any 
indorsers to sign the duplicate. 

Action on a Lost Bill.—S. 70 provides that the remedies of the 
holder against the acceptor, drawer or indorsers shall not be 
prejudiced by .reason of the loss of the instrument 

70. In any action or proceeding upon a bill, the court or a judge 
may order that the loss of the instrument shall not be set up, provided 
an indemnity be. given to the satisfaction of the court or judge against 
tiie claims of any ..other person upon the instrument in question. 

h f *' lS a , ru ^ e ’ the plaintiff deposits the indemnity with the Court 
e ore the action is brought, since failure to do so might debar 
the plaintiff s right to cllim costs. 

. e .* oss of ‘a bill doe^vnot excuse presentment for payment oi 
he °* n °ff ce °f dishonour, and s. 51 (8) requires protest to 

e ° n f C0 Py of theNbill if the original is lost or mislaid, 
(bee Chapter 19.) \ 



' CHAPTER 13 

CHEQUES 

A CHEQUE is defined by s. 73 as " a bill of exchange drawn on a 
banker, payable on demand ", and the same section decrees that, 
except as otherwise provided, the provisions of the Act applicable 
to a bill of exchange payable on demand apply to a cheque. 

In view of these provisions, a complete legal definition of a 
cheque can be obtained by combining the above definition with the 
definition of a bill (see page 73) thus : — 

1. A cheque js an unconditional order in writing, addressed by one 
person to another, who must be a banker, signed by the person giving 
it, requiring the banker to whom it is addressed to, pay on demand a 
sum certain in money to or to the order of a specified person, or to bearer. 

2. An instrument which does not comply with these conditions, or 
which orders any act to Ik- done in addition to the payment ot money, 
is not a cheque. 

3. An order to pay out of a particular fund is not unconditional within 
the meaning of this section ; but an unqualified order to pay, coupled 
with (a) an indication of a particular fund out of which the banker is to 
reimburse himself, or a particular account to be debited with the amount, 
or (ft) a statement of the transaction which gives rise to the cheque, is 
unconditional. 

4. A cheque is not invalid by reason ; — 

(n) That it is not dated ; (ft) That it does not specify the value 
given, or that any value has been given therefor ; (c) That it 
does not specify the place where it is drawn or the place where 
it is payable. 

From the foregoing adapted definition, it will be seen that a 
cheque must comply with seven essential requisites : (a) be 

unconditional ; ( b ) he in writing ; (c) be addressed by one person 
to another, who must be a banker; (d) be signed by the person 
giving it ; (c) require payment to be made on demand ; {/) order 
payment of a sum certain in money ; (g) order payment to order 
or to bearer. 


The Parties to a Cheque 

. The issue of a cheque concerns three persons : (a) the drawer, 
tx -> the person who addresses the order to the banker, and by 
whom or in whose name the instrument is signed ; (b) the draxoec, 
ic., the banker to whom the order is addressed ; (c) the payee, i.e., 
the person to whom or to whose order the drawer wishes the money 
to be paid. 

12 
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In the specimen given below, Thomas Robinson is thi drawer. 
The Northern Bank is the drawee, and James Brown is the payee. 
As the provisions of the Act relative to bills apply go terally to 


i No. 792630. Northtown, lsf September, 19... i 

I THE NORTHERN BANK, LIMITED, 

i North town. 

: Pay Mr James Drown or Order 

: One hundred pounds 

1 £100 : 0 : Od. Thomas Robinson. } 

cheques, the rights and liabilities of the drawer, drawee, and 
indorser of a cheque are technically comparable with those of the 
drawer, drawee, and indorser of a bill payable upon demand. There 
are, however, certain important differences, which arise from the 
fact that a cheque is never accepted. Whereas the holder of a 
demand bill which has been accepted can proceed against the 
acceptor as well as the drawer, the holder of a cheque can proceed 
only against the drawer ; the drawee of a cheque is never liable 
on the instrument to the holder. The drawer of a cheque is the 
party ultimately liable, whereas the drawer of an accepted bill 
I payable on demand is liable only if the acceptor does not pay. 

The Order to the Bank must be Unconditional 

The cheque must be an unconditional order to pay. If the 
drawer imposes any condition upon the drawee banker, e.g., by 
stating in the instrument that it is to be paid only on condition 
that a receipt on the instrument is duly completed by the payee, 
then it is not a cheque. But the drawer may impose a condition 
on the payee, e.g., by requiring on the face. of the cheque that an 
attached receipt is to be duly signed and stamped before presentment 
for payment. It is only the order to pay that must be uncon- 
ditional to comply with the definition. 

A cheque is not invalid merely because it bears on its face an 
indication of the account to be debited, e.g., " No. 1 Account ” or 
" White Lion Account ”, or because it bears some indication of the 
transaction it is intended to settle, e.g., " Pay John Brown (Rent 
of 17 Northend Road) or order ”. 

“ Writing ” is Essential 

A cheque must be in writing, which legally includes writing in 
ink, or lead-pencil, or print (see s. 2), or typewriting, or writing 
* by any other mechanical process. 
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Nevertheless, the use of ordinary lead-pencil is discouraged by 
bankers, because writing in lead-pencil can so easily be altered 
or may become indecipherable. Hence, cheques drawn in lead- 
pencil a-,e usually returned to the drawer for confirmation, though 
cheques completed with a copying or indelible pencil are paid 
without question. 

“ Addressed by One Person to Another (a Banker) ” 

The order to pay embodied in a cheque must be addressed by 
one person to another, who must* be a banker . Person, as provided 
by s. 2, “ includes a body of persons whether incorporated or 
not ”, i.e., it includes one or more individuals, or a corporation 
sole or aggregate. But in all cases the drawer and the drawee must 
be distinct legal persons, so that a draft drawn by a bank branch on 
its head office, or vice versa, is not a cheque, for head office and 
branch of the same bank are for this purpose legally regarded as 
one entity. (See Chapter 22.) 

A Cheque must be Signed by the Drawer 

The cheque must be signed by the person giving it, i.e., the 
drawer. But the signature may be written by the drawer himself 
himself or by any person acting under his authority, so long as an 
agent so signing clearly indicates that he signs for the named 
drawer in a representative capacity, and so excludes his personal 
liability. 

The signature need not be the actual name of the drawer, but 
may be a trade or assumed name or the name of a partnership 
(s. 23). A person cannot, except in rare circumstances, be held 
liable in respect of his signature on a cheque if the signature has 
been forged or written thereon without his authority. (See p. 93.) 

Bankers will not, in the absence of a special agreement and 
indemnity, pay cheques on which the drawer’s signature is wholly 
impressed by a rubber or metal stamp, for it is impossible to ensure 
that such a signature was impressed by the drawer himself or by 
his authority. 


Meaning of “ Payment on Demand ” 

10- (1) A bill is payable on demand — 

(«) Which is expressed to be ‘payable on demand, or at sight, or 
on presentation ; or 

(b) In which no time lor payment is expressed. 

In general, cheques are drawn " Pay Thomas Brown or order ”, 
no time for payment being expressed. It is not certain whether an 

5 — B.36S 
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instrument providing that presentment shall be made \v 
prescribed period or before a specified date, or making p 
conditional upon the completion of an attached receipt, is ; 
on demand nothin the meaning of this section. 

The Order must be for “ A Sum Certain in Money ” 

As in the case of a bill, the sum payable by a cheque is a sum 
certain in money, even though it is required to be paid : (a) noth 
interest ; ( b ) according to an indicated rate of exchange ; or 
(c) according to a rate of exchange to be ascertained as directed by 
the cheque (s. 9). 

Although a cheque would presumably be valid if drawn payable 
by instalments (s. 9), bankers would not pay such an instrument, 
as it is impracticable to do so. 

As a rule, the amount of a cheque is stated in both words and 
figures, but where there is a discrepancy between the two, the sum 
denoted by words is the amount payable [s. 9 (2)]. 

Bankers usually pay cheques bearing the amount in words only, 
but return cheques bearing the amount in figures only, with answer 
“ Amount required in words Such a cheque should not be paid 
on re-presentment unless it appears to have been properly com- 
pleted by the drawer or unless an indemnity is given by the 
collecting banker. 

If the amount given in words differs from that given in figures, 
the cheque should be returned marked, " Words and figures differ'’, 
though some bankers will pay the amount in words if it is less than 
the amount given in figures. 

Mistakes in specifying the amount to be paid are frequently 
made by customers in drawing cheques, but payment should not 
be refused if the drawer’s intention is plain on the face of the 
instrument. Thus the omission of some or all of the words 
“ pounds ”, “ shillings ” and “ pence ” is not sufficient to justify 
the return of a cheque if the amount in words agrees with the 
amount in figures, so that a cheque reading “ twenty-five l/6d.”, 
or " twenty-five one shilling and sixpence ” may be paid if the 
amount in figures is “ £25. Is. 6d.” 

Payment must be “ to Order ” or “ to Bearer ” 

From s. 7 (p. 80), it will be seen that, if a cheque is not payable 
to bearer and no payee is indicated, the banker is entitled to return 
it marked " Payee’s name required ”, although it is usual to regard 

a cheque drawn “ Pay or order ” as being payable 

to the order of the drawer and to require his indorsement as a 
discharge. 

A cheque payable to bearer usually runs simply, " Pay 

bearer ”, or it may be drawn “ Pay Thomas Robinson or bearer 


jthin a 


yment 

payable 
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Open cheques so drawn may safely be paid to anyone presenting 
them for encashment and no indorsement is necessary. Sometimes 
the words " or order ” printed o'n the face of the cheque are deleted, 
and the words " or bearer ” substituted. If such an alteration is 
not confirmed by the signature or initials of the drawer, the cheque 
should be returned marked " Alteration requires drawer’s con- 
firmation 

A cheque may be made payable to two or more payees jointly, 
e.g., ” Pay John Brown and Thomas Robinson ” ; or to alternative 
payees, c.g., “ Pay John Brown or Thomas Robinson ” ; or to the 
holder of an office for the time being, c.g., " Pay the Town Clerk, 
Bedford, or order ”, in which case the cheque requires indorsement 
by the holder of that office for the time being. 

The Date of a Cheque 

The date on a cheque is not essential to its validity for, by s. 3 
(4a), a bill (including a cheque) is not invalid merely because the 
date is omitted. 

Bankers usually return for completion cheques that do not bear 
a date, although, by virtue of s. 20, any person in possession of a 
cheque that is wanting in any material particular, including pre-* 
sumably the drawee banker, has a prim a facie authority to fill up 
the omission in any way he thinks fit, subject to any limitations of 
authority given by the drawer. 

Overdue Cheques 

Although a date is not essential to the validity of a cheque, 
the date is important to a holder in certain circumstances, for, by 
s. 3G (3), a cheque becomes overdue for purposes of negotiation 
when it appears on the face of it to have been in circulation an 
unreasonable length of time — a question of fact to be determined 
by the circumstances of each case. If a cheque is negotiated after 
the lapse of a reasonable length of time, the holder takes it subject 
to equities, i.e., subject to any defects in the title of the person 
from whom he received it. 

In the absence of special circumstances, a cheque would probably 
be regarded as having been in circulation an unreasonable length 
of time from the point of view of its negotiability after the lapse 
of about ten days from its date of issue. 

This view was confirmed in a case in which the plaintiff, a licensed 
victualler, gave £15 on account to a man named Brown for a cheque 
for £50 payable to Brown’s order and dated twelve days previously. 
On presentation the cheque was dishonoured, and Brown, who had 
obtained it under false pretences, disappeared. The Judge held 
that the cheque was overdue when the plaintiff cashed it, and that 
it should have excited suspicion, as it had been in Brown's 
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possession for thirteen days, although he told the plaintiff that he 
wanted money. The plaintiff could not, therefore, recover from the • 
drawer. 

Liability of Par ties on Overdue_CheQues 

Though a cheque may Be overdue for purposes of negotiation, 
it is not necessarily stale from the point of view of payment by 
the banker. And because a cheque is stale for purposes of negotia- 
tion or payment, the drawer or an indorser is not necessarily freed 
from his liability on the instrument. 

The law governing the presentment of bills on demand in general 
is thus stated by s. 45 (2) : — 

45. (2) Where the bill is payable on demand, then, subject to the 
provisions of this Act, presentment must be made within a reasonable 
time alter its issue in order to render the drawer liable, and within a 
reasonable time after its indorsement, in order to render the indorser 
liable. 

In determining what is a reasonable time, regard shall be had to the 
nature of the bill, the usage of trade with regard to similar bills, and the 
facts of the particular case. 

The words in italics are important. The provisions referred 
to are those in s. 46 (1), which defines the circumstances in which 
presentment for payment is excused, and in s. 74, which provides 
in effect that the drawer of a cheque is not as completely freed from 
liability by delay in presentment as is the drawer of an ordinary 
bill of exchange payable on demand, viz : — 

74. Subject to the provisions of this Act — 

(1) Where a cheque is not presented for payment within a reasonable 
time of its issue, and the drawer or the person on whose account it is 
drawn had the right at the time of such presentment as between him and 
the banker to have the cheque paid and suffers actual damage through the 

. delay, be is discharged to the extent ol such damage, that is to say, to, 
the extent to which such drawer or parson is a creditor of such banker 
th to a larger amount than he wo\|f3~have v been had such cheque been paid. 

(2) In determining what ig a reasonable time regard shall bo had to • 
or ‘he nature ot the instrument, the usage Of trade and of bankers, and the 
arnoil^ °* the particular case. - 

‘(3) The holder of such cheque as to which such drawer or person 
Paymtscharged shall be a creditor, in lieu of such drawer or person, of 
t- hanker to the extent of SU ch discharge, and entitled to recover the 
t‘ ron ‘t from him. _ * 

to bearer . ' 

it marked " by s. 45, the drawer of a bill on demand (other than a 
a cheque dan. indorser of I any bill on demand, are both discharged 
to the order by delay in\ presentment for payment (unless such 
discharge. excused unfaer s. 46), the effect of s. 74 is that the 
A cheque paeque is not\discharged by delay in presentment 
bearer ”, or it utf of any daiih[ge he suffers through the delay. 
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the case of Jiing a nd Jjpyd.x, . Porter JQ25 ^a cheque f or /1 50 
was rrus Said for a period o f three years— _ On b eing discov ered, it 
was' prcsehTecTT or_pavir. ont by the p laintiffs (who were indorsees) 
ancTw as djsHd'nmired. ThejCourt of Appeal for Northern Ir eland 
held that' so far as the d ra/.vc r ’slial SilTty w as_cOP Ccrned , th e effect. 
oTs774 was loTake cheques ouFoTThe operation of s. 45. and t h at. 
so long asTtKc 71fawef~liag~su Scred no actu al dama ge throu gh the 
dtHayln ‘ jVresc ntxn c nty he-was - not discharged. 

'"''"THenght of'actionon a simple contract debt, including a cheque 
or bill, is not barred for six years, which period, begins to run in 
the case of a cheque from its date, or from its date of issue, whichever 
is the later. It follows that, although a banker will not pay a 
cheque which is over six or twelve months old, the holder may 
enforce payment thereof against the drawer at any time within 
six years of the date or date of issue of the cheque ; and will succeed 
except to the extent to which the drawer has suffered damage by the 
delay in demanding payment. 

The drawer would be prejudiced, and the holder could not 
succeed against him, if the drawer had had sufficient funds at the 
bank to meet the cheque, but before the presentment and after tire 
expiration of a reasonable time, the bank had failed. In such a case, 
the holder could only prove in the winding-up of the bank, for if 
he were allowed to succeed against the drawer for the full amount, 
the latter would lose more by the delay in presenting the cheque 
than he would have done if it had been presented and paid within 
a reasonable time of its issue. Moreover, if the drawer had no funds 
to his credit, but was authorized to overdraw, the drawer would 
still be discharged ; but tire holder could not prove against the 
banker's estate. 


What is a Grossed Cheque ? 

76. (1) Where a cheque tears across its face an addition of — 

(а) The words “ and company *’ or any abbreviation thereof 
between two parallel transverse lines, cither with or without 
the words “ not negotiable " ; or 

(б) Two parallel transverse liecs simply, cither with or without the 
words " not negotiable " ; ■, 

that addition constitutes a crossing, hnd the cheque is crossed generally. 

(2) Where a cheque bears acrossj its face an addition of the name 
of a banker, cither with or without the words •• not negotiable ”, that 
addition constitutes a crossing, and the cheque is crossed specially and 
to that banker. 

The two parallel transverse lines that constitute a general 
crossing may be written, printed, or perforated across the face of the 
cheque. . j 
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Whether the lines are accompanied or not by words such as 
“ & Co.”, ‘‘ and company ”, “ Not negotiable ”, “ Not negotiable . . . 
& Co.”, it is the lines alone that constitute the crossing. Although 
the additional words may have a certain effect, they are not an 
essential part of the crossing, nor do they constitute a crossing if the 
transverse lines are absent. 

The name of a banker that constitutes a special crossing may 
be written, stamped, or perforated across the face of a cheque, 
and may appear alone or with transverse lines, or with any of the 
additional words mentioned above. 

The words “ a/c payee ” have no statutory significance. Though 
they may appear in or close to a crossing, they are not part of it and 
neither add to nor detract from its effect. 

Effect of the Words “ Not Negotiable ” 

The words “ Not negotiable ” are the only ones recognized by 
the Act as having any special effect when added to a crossing. 

81. Where a person takes a crossed cheque which b-iars on it the 
words “ not negotiable ”, he shall not have and shall nr ‘ be capable of 
giving a better title to the cheque than that -which the pr .son from whom 
he took it had. - J 

The operation of the words " Not negotiable ” is in no way to 
restrict the transfer of a cheque. The words merely remove from a 
cheque the characteristic of negotiability (see page 71), with the 
effect that any person who innocently takes a oneque crossed “ Not 
negotiable " which has been stolen or lost, car .not enforce payment 
of the cheque nor, as against the true owner, etain moneys received 
by him in respect of the instrument. / f j 

But, if there is no question of defective title, a cheque hearing 
the words " Not negotiable ” may circulate in exactly the same way 
as a cheque that does not bear such 'words 

t 

} 
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Cheques that are not Transferable 

A cheque crossed " Not negotiable ” must be distinguished from 
one that is not transferable in its origin or by indorsement because 
of the -insertion' of words prohibiting transfer or indicating an inten- 
tion that itr shall not be transferable [s. S (1)], c.g., a cheque drawn 
payable to * Thomas Robinson only ”, 

A chea jc crossed “ Not negotiable ” can be paid even though 
it bears i vidcnce of having been transferred, subject to the fact, 
that, if there is any defect in the title of one of the holders', then 
that holder and subsequent holders will be liable to recoup the true 
owner. But a " Not transferable ” cheque must be paid only to 
the specified payee. Should t such a cheque, bearing evidence of 
having - been transferred, be collected or paid by a banker, the 
collecting banker will render himself liable for negligence if it be 
shown that his customer had a defective title, and the paying 
banker for disobeying the mandate of the drawer. 

Effect of a Crossing 

Unless the words " Not negotiable ” are added, a general or 
special crossing has no effect whatsoever upon the full negotiability 
of a cheque : it merely restricts the manner in which the cheque is 
to be collected and paid. The general effect, so far as concerns the 
paying banker, is that he must not pay the cheque except to another 
banker, and, if a banker is named in the crossing, then only to the 
banker named. 

If a crossed cheque is paid over the counter to anyone other than 
a banker, the banker paying it will be liable to the true owner of the 
insj-rument in the event of the funds being paid to a wrongful holder. 

Accordingly, anyone crossing a cheque is assured that, if it is 
lost or stolen, it cannot be paid by a banker otherwise than in 
accordance with tire crossing without his running the risk of having 
to pay the money again to the true owner. The addition of the 
words " Not negotiable ” is an added safeguard, for anyone ,wiio 
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takes a cheque so marked takes it at his own risk, and no title to 
the instrument can be obtained by or through any holder who is not 
entitled to it. 

The effect of a crossing applies equally to a bearer as to an order 
cheque, so that a bearer cheque crossed " Not negotiable ” loses 
its full negotiability. The fact that a crossed cheque is payable to 
bearer merefy dispenses with the necessity for indorsement. 


Power to Gross a Cheque 


77 . ( 1 ) A cheque may be crossed generally or specially by the drawer. 

(2) Where a cheque is uncrossed, the holder may cross it generally 
or specially. 

(3) Where a cheque is crossed generally, the holder may cross it 
specially. 

(4) Where a cheque is crossed generally or specially, the holder may 

add the words " not negotiable ", ~ 

(5) Where a cheque is crossed specially, the banker to whom it is 
crossed may again cross it specially to another banker .'or collection. 

(6) Where an uncrossed cheque, or a cheque crossed generally, is sent 
to a banker for collection, he may cross it specially to hin self. 


78. A crossing authorized by this Act is a material part of the 
cheque ; it shall not be lawful for any person to obliterate or, except 
as authorized by this Act, to add to or alter the crossing. 

In accordance with the provisions of s. 77 (3 and fT>), every 
banker in practice makes a point of crossing either to himt elf or to 
another banker for collection all cheques paid in for colleo'tiqji.so 
as to' ensure that the proceeds of the cheques will be paid the! 
banker named in the crossing and to no other. < 1 

As a crossing is a material part of a cheque, it cannot be 4 \tered 
otherwise than is sanctioned by s. 77. Hence, a banker shorn ^ n0 t 
pay any. cheque on which the crossing (including, of coursa, p ie 
words “Not negotiable ”) h’as been materially altered or obliteiV’ at:e( p 

“ Opening ” a Crossing 

The drawer may cancel or neutralize or, as it is technidl 
termed, tyopen ” the crossing on a cheque, by writing the \vc 
" Pay cash ” or “ Please pay cash ” across the top of the cliequfj 
alongside the crossing, and adding his signature under the wo| 
Cancellation is often done when a crossing is originally printed 
the cheque, so as to enable the drawer or the payee (who poss 
has no banking account) to obtain cash over the counter. 

The practice is not sanctioned by the Act, and, although it 
received some recognition by the Courts, it should be stroi 
discouraged because of the risk to the paying banker that 
initials or the signature of the drawer have been forged by so ml 
who has found or stolen the instrument. If a cheque of this 
scription is presented for encashment by the drawer himself, o' 

i 
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a payee who is well known to the banker, the risk is 'slight, but a 
banker would undoubtedly be liable to the true owner of the instru- 
ment, and unable to debit his customer, if the cancelling signature or 
initials of the drawer proved to be forged. 

For these reasons, bankers insist that no opening of a crossing 
will be recognized by them unless the alteration is accompanied by 
the full signature of the drawer, and then only if the cheque is 
presented for encashment by the drawer himself or by his known 
agent. 

Inchoate or Incomplete Cheques 

By virtue of s. 20, the person to whom an inchoate cheque is 
handed by the drawer for completion has prima facie authority to 
complete it in respect of the date, name of the payee and amount ; 
and, if the completion is effected in a reasonable time and strictly in 
accordance with the authority given at the time of issue, the drawer 
cannot thereafter object. Nevertheless, if a cheque wanting in some 
material particular is presented for payment by anyone other than 
the drawer, the paying banker should not permit the holder to 
insert the missing details, but, in the interests of himself and of the 
drawer, should return the cheque with an answer indicating that 
certain essentials are absent. 

If an inchoate document, subsequently completed as a cheque, 
\is to be valid, it must (by s. 20) be delivered by the signer in order that 
it may be converted into a cheque, and it must also be " filled up 
) within a reasonable time, and strictly in accordance with the 
* x authority given Nevertheless, s. 20 further provides that, if an 
instrument which has been delivered for the purpose of completion 
comes after completion into the hands of a holder in due course, it 
will be valid and effectual in his hands even though it has not been 
completed in conformity with these provisions. 

The drawer of a cheque therefore runs considerable risk if he 
issues a signed cheque without filling in the amount and the payee’s 
name, for, if a larger amount is filled in and the cheque is subse- 
quently presented for payment by a holder in due course, the latter 
may be in a position to enforce payment, 
i But payment can be enforced only by a holder in due course, 

1 or anyone claiming through him. Thus in Paine v. Bevan and 
Bevan, 1914, a person signed a blank cheque and handed it to a 
h clerk to fill in the name of the payee. The clerk filled in the name 

*4 of another person who did not give value, but obtained payment 

of the cheque. It was held that the drawer was not estopped as 
against the payee (who, not having given value, was not a holder 
^ in due course) from saying that it was wrongly filled up as regards 
V) \ the payee’s name, and was therefore entitled to recover from him. 

'ot, 
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To avoid difficulties of this kind, and also to provide against 
material alterations of the amount such as are discussed below, 
cheques handed to an agent or employee for completion are some- 
times stamped across the face with words such as " Under ten 
pounds ”, or “ Not over twenty pounds Although such words 
have no statutory significance, a banker who paid more than the 
sum specified would probably be unable to debit his customer. 

.Effect of Material Alteration 

By ss. 64 and 78, any alteration of the date, sum payable, place 
of payment or crossing on the face of a cheque is material, and, unless 
the alteration is made with the drawer’s consent (as indicated, for 
example, by his signature or initials) , the cheque cannot be debited 
to his account, since the alteration renders the cheque void except 
as against the party who has himself made, authorized or assented 
to the alteration, and subsequent indorsers. 

This general rule is subject to three exceptions : («) that a holder 
in due course can enforce payment according to its original tenor of 
a cheque that bears a nan-apparent alteration ; (6) that the crossing 
on a cheque can be added to by a holder and by a collecting banker 
in accordance with the provisions of s. 77 ; and (c) that the drawer 
of a cheque, the amount of which has been fraudulently altered, 
may not be able to refuse to be debited therewith if he has care- 
lessly facilitated the alteration. (See Chapter'I5.) 

The effect of these provisions was illustrated in a case when a 
person who claimed to have a banking account in the country drew 
a cheque for a small sum and obtained the indorsement of a friend 
in London to enable him to cash the cheque at the indorser’s London 
bank. Having obtained his friend’s indorsement, the drawer 
raised the amount of the cheque, signed the alteration, and obtained 
cash for the larger amount from the London bank, which relied on 
its customer’s indorsement. The cheque was subsequently returned 
with the answer “ Account Closed ”, by which, time the drawer had 
disappeared. 

The cashing bank sought to recover the amount of the cheque 
from the indorser, but he repudiated liability for any amount 
exceeding the original sum drawn. Legally, be was not liable even 
for this sum for, by s. 64, the material alteration of the cheque 
discharged him from liability ; and as the alteration was apparent, 
the bank could not rely on the proviso to s. 64, which entitles a 
holder in due course to enforce payment according to an altered 
instrument’s original tenor only if the alteration is not apparent. 

A banker paying a cheque should see that any alteration thereon 
is confirmed by the initials or preferably the signature of the drawer. 
"When a cheque is signed by more than one person, or on behalf of 
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a limited company, partnership or other body, any material altera- 
tion should be confirmed by the initials or signatures of all the 
persons signing. Alterations on cheques signed by two parties to- 
a joint account should be duly initialled or signed by both parties 
unless either part}' has authority to sign cheques alone, in which 
case the initials or signature of either will suffice and that person 
need not be the party who originally signed. Similarly, where any 
two directors have power to sign cheques on behalf of a company, 
an alteration may be confirmed by the initials or signatures of any 
two directors and not necessarily those who originally signed. 

A banker should not accept the initials or signature of a secretary 
alone in confirmation of an alteration on a company’s cheques, 
unless the secretary alone has power to issue and sign cheques for 
the company, which would be uncommon. ; 

Cheques drawn " or order ” are frequently altered to " or 
bearer ”, and so made transferable by delivery without indorse- 
ment. This alteration is permissible only if made by the drawer, 
and should be confirmed by his initials or signature (or by the 
initials and signatures of all the drawers, if there are more than one). 
On the other hand, the payee or indorsee of a cheque may alter the 
words “ or bearer ” to "or order ”, or cross out the words “ or 
bearer ” if they appear, thereby making the instrument payable to 
order. This latter alteration, although not covered by the Act, is 
sanctioned by custom. 

Examples of unusual material alterations sufficient to affect the 
validity of a cheque if made without the drawer’s' consent are the 
deletion of the words " Not negotiable ” forming part of a crossing 
(s. 78), and the alteration of the name of the branch on which the 
cheque is drawn [s. 64 (2)]. 

Cancellation of a Cheque 

By s. 63 (see Chapter 20), a cheque is discharged when it is 
intentionally cancelled by the holder or his agent, in which case 
any party liable on the cheque is entirely freed from liability. 
Cancellation may be effected by cancelling the drawer’s signature, 
by totally destroying the cheque, by tearing it up, or by marking 
it clearly in some way across the face with the intention that it shall ' 
thereafter be regarded as cancelled. In practice, banks cancel paid 
cheques by crossing out the drawer’s signature and usually also by 
stamping the word " Paid ” across the face. 

When cancellation is made intentionally by the holder, the 
drawer and any indorsers prior to the holder are discharged, but, 
by s. 63, a cancellation is inoperative if it is made unintentionally, 
or by mistake, or without the authority of the holder. If, for 
example, a bank cashier by mistake cancels the signature of the 
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drawer of a cheque, the cheque is not discharged, and the cancella- 
tion may be annulled bv the cashier’s writing on the cheque some 
such words as “ Cancelled in error at Northtown branch, J. R. 
Thomson, Cashier ” 

Mutilation of a Cheque 

A cheque .- mut dated when it bears cadence of having been 
torn or when on.-- part of it is missing. Mutilation of this kind 
may be accidental, <>: it may indicate that it had been the intention 
of the drawer or of the holder to cancel or annul the cheque, but 
that the pines had thereafter been fraudulently appropriated, 
pasted together and negotiated or presented for payment. A 
banker to whom a mutilated cheque is presented should, therefore, 
refuse payment unless the mutilation is confirmed by the signature 
or initial.- of the drawer, or by the signature of the collecting banker. 
Mutilated cheques not so confirmed should be returned with the 
answer " Mutilation requires confirmation ” or simply “ Cheque 
mutilated 


Payment of Debts by Cheque 

There is no obligation on the part of a creditor to accept payment 
by cheque : lie is free to refuse a cheque and to demand payment 
in legal tender. If he accepts a cheque without demur, he will be 
pre nnv'd to have accepted the instrument as conditional payment 
of what is due to him. 


Thi- means that, unless there arc circumstance* showing that a 
cheque is accepted unconditionally in final discharge of a debt, 
the debt i- revived if the cheque is not honoured when presented 
to the drawn banker : but, until presentment has been made and 
payment ha- Vw-cn refu-ed, the creditor has no right to -tie the 
debtor for tlw money due. 

As air- My -stated f ■“<* p. I27j. tlv holder of a cln qu- retains his 
right of action on the instrument until six wars from its original 
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drawer, having thus paid once, cannot be called upon by his creditor 
to pay a second time, and in such circumstances the remedy of the 
creditor is against the finder or thief who has wrongly obtained 
payment of the instrument. 

Payment by Cheque through the Post 

The general rule of law is that, as between the sender and the 
addressee, any loss that arises from sending a cheque by post will 
fall upon the person who first makes the Post Office his agent for the 
purposes of the payment. In the majority of cases, the Post Office 
is the agent of the sender, for it is he who usually decides to pay in 
this way. When such is the case, the sender must bear any loss 
that ensues if the cheque is lost or stolen before it reaches the 
addressee. 

On the other hand, there may be circumstances which make 
the Post Office the agent of the creditor, i.e., the person to receive 
the money, as where he expressly or impliedly requests that pay- 
ment shall be made by cheque forwarded to him by post. In such 
a case, delivery of the cheque to the Post Office by the sender is 
regarded as delivery to the agent of the creditor, so the creditor 
must bear any loss that arises during the time when the cheque is 
in the hands of the Post Office. 

Even then, the creditor may not have to bear the loss if the 
method of payment adopted by the sender differs in any material 
way from that prescribed by the creditor. Thus, if the creditor 
asks for a crossed cheque to be sent to him by post, but the debtor 
sends an uncrossed cheque, or sends the cheque by hand instead of 
by post, then the debtor will probably have to stand any loss that 
arises, e.g., if the cheque is stolen and in due course paid by the 
drawee banker. 

Every such case has to be decided according to its particular 
circumstances, and the mere fact that payments have regularly 
been made through the post over a period of years does not imply 
that the creditor has authorized future payments to be made in 
that way [Pennington v. Crossley, 1897). ' 

Even when a cheque has reached tire creditor, it is merely a 
conditional payment, whether the Post Office is the agent of the 
sender or of the creditor, for, as already pointed out, the debt 
against which the cheque is drawn is at once revived when the 
cheque is dishonoured, unless there is an agreement by the creditor 
that the cheque itself shall be regarded as a final and conclusive 
settlement, in which case there is a right of action on the cheque only. 



CHAPTER 14 
INDORSEMENTS 

The term ^ indorsement ” is not defined by the Bills of Exchange 
Act, but, in reference to bills and cheques, it may be taken to 
mean the signature on a bill or cheque payable to order by which 
the transferor (who on signing becomes an indorser ) signifies his 
intention to pass the instrument and any rights connected with it 
to the transferee or indorsee. 

To be legally effective, an indorsement must consist of the 
signature of the person entitled to indorse, signed by himself or by 
; authorized agent. The authentic or authorized signature 
transferor should be obtained on all cheques or bills nego- 
ia e y him so that he may be held liable to subsequent holders 

ft c: fin inrinreof 1 
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signature of the payee or indorsee on the back of a bill or cheque 
is not an indorsement unless the signer has given effect thereto by 
delivering the instrument. 

Although it is usual for indorsements to be made on the back of 
bills and cheques, s. 32 (1) provides that an indorsement shall be 
“ written on the bill itself ”, so an indorsement written on the. face 
of a bill or cheque is in order if it is identifiable as such. 

An “ allonge ”, referred to in s. 32 (1), is a piece of paper 
attached (by gumming or pasting) to one end of a bill or cheque 
to provide space for further indorsements when the instrument has 
been negotiated several times and bears numerous signatures. The 
first indorsement on an allonge should be partly on the bill and 
partly on the allonge. 

A copy is a reproduction of the bill, including the face of the 
instrument and any indorsements appearing on the back. Under 
the last indorsement copied a line is drawn and the words " So far 
copy ” are added, any subsequent indorsements being written under 
Hie line. Copies are not recognized in this country unless they 
form part of a bill in a set as provided by s. 71 (see Chapter 10), 
but in those countries where copies are recognized room for 
additional indorsements is sometimes found on a copy or copies 
of the original bill. 

In connection with s. 32 (3), the custom whereby dividend 
warrants payable to two or more persons may be indorsed by any 
one of the parties is expressly preserved by s. 97 (3) . (See Chapter 22.) 

Classes of Indorsements 

The Act refers to seven classes of indorsement : (a) Indorsements 
in blank ; ( b ) Special indorsements ; (c) Partial indorsements ; 
{d) Conditional indorsements ; (e) Restrictive indorsements ; 

(/) indorsements negativing or limiting the liability of the indorsers ; 
(g) Facultative indorsements, i.e., waiving some or all of the holder’s 
duties. 

Indorsements in Blank and Special Indorsements 

34. (1) An indorsement in blank specifies no indorsee, and a bill 
so indorsed becomes payable to bearer. 

(2) A special indorsement specifies the person to -whom, or to whose 
order, the bill is to be payable. 

(3) The provisions of this Act relating to a payee apply with the 
necessary modifications to an indorsee under a special indorsement. 

(4) When a bill has been indorsed in blank, any holder may convert 
the blank indorsement into a special indorsement by writing above the 
indorser's signature a direction to pay the bill to or to the order of himself 
or some other person. 
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Examples of a special indorsement on a cheque payable to 
Thomas Robinson would be : 


or : 


" Pay the Acme Cycle Company, Ltd., 

Thomas Robinson ”, 

'* Pay James Brown or Order, 

Thomas Robinson 


The indorsement of the company in the first case and of James 
Brown in the second is necessary before the cheque can be dis- 
charged or transferred to another holder. 

An example of an indorsement in blank would be the signature 
" Thomas Robinson ” on the back of a cheque or bill payable to 
, " Mr. Thomas Robinson or order ”, the signature indicating that 
Thomas Robinson discharges the instrument in return for 
payment, or that he transfers bis rights therein to some person 
unnamed. 

In accordance with s. S (3), a bill or cheque on which the only or 
last indorsement is an indorsement in blank is payable to bearer, and 
thereafter no indorsement is necessary. But if the only or last 
indorsement in blank on a bill or cheque originally payable to order 
is followed by a special indorsement, the instrument again becomes 
payable to order. For this reason, a special indorsement on an 
instrument originally payable to order is said to control or override 
a previous indorsement in blank. A special indorsement on a bill 
drawn payable to bearer has no effect and does not make the instru- 
ment payable to order. 

A special indorsement may be made by the payee or by any 
indorser, while, in accordance with s. 34 (4), any holder of a bill or 
cheque originally payable to order may convert the last blank 
indorsement thereon into a special indorsement, and thereby make 
the instrument payable to order, although by reason of the blank 
indorsement it haonecome payable to bearer. 

Sometimes the b abler of a bill or cheque that is not payable to 
Iran takes advantage <yf the provisions of s. 34 (4) to avoid the 
liabilities of an indorser s by making the instrument payable to an 
indorsee without affixing \h is own signature. Suppose Thomas 
Robinson comes into possesion of an order cheque on which the 
■?p ,rK l orser * s Henry Amord. Robinson may write the words 

Ray James Brown or order A’ above Henry Arnold's signature, 
and so ensure that, while the cheque will not be paid unless it is 
indorsed by Brown, he himself wjill not be liable as an indorser 
' because his signature does not appear on the cheque. Nevertheless, 
Robinson is liable as a transferor bV delivery in accordance with 
s. 58 (3). (See Chapter 11.) * 
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Partial Indorsements 

Partial indorsements [s. 32 (2)], are rarely seen in practice, but 
examples would be special indorsements in the following terms on a 
cheque for £100 : " Pay Thomas Robinson or order sixty pounds ”, 
or " Pay Thomas Robinson sixty pounds and James Brown forty 
pounds Both indorsements may operate as an authority to receive 
payment of the amount specified, but are invalid as a negotiation 
of the bill, so that the indorsees can neither sue on the instrument 
nor further indorse in order to transfer the property therein. 


Conditional Indorsements 


A Conditional Indorsement is not defined by the Act, but is 
an indorsement that makes the transfer of the property in a cheque 
or bill by the indorser to the indorsee dependent upon the fulfilment 
of a stated condition ; e.g . : — 


" Pay Thomas Robinson or order on the arrival of s.s. 
Majestic at Montreal, 


James Brown ”, 


“ Pay Thomas Robinson if he marries Anne Taylor, 

James Brown 


As between the indorser and the indorsee the condition would 
presumably be operative, so that an indorsee who receives payment 
of the instrument without fulfilment of the condition may be 
regarded merely as having received the money in trust for the 
indorser. But s. 33 protects the payer of a cheque or bill in such 
circumstances by providing that : — 

33. Where a hill purports to he indorsed conditionally the condition 
may he disregarded by the payer, and payment to the indorsee is valid 
whether the condition has been fulfilled or not. 


This provision is clearly of advantage to hankers, who would 
usually have no means of satisfying themselves whether a condition 
imposed by an indorser had been fulfilled or not. It would be 
illogical to affect the payer of a bill or cheque with a condition in an 
indorsement when the order addressed to that payer by the drawer 
cannot be made conditional. On the other hand, the section 
provides that the power to disregard a condition in an indorsement 
is optional, so that the payer may if he chooses refuse payment until 
he has proof that the condition has been fulfilled. 


.Restrictive Indorsements 

35. (1) An indorsement is restrictive which prohibits the further 
negotiation of the bill or which expresses that it is a mere authority 
to deal with the bill as thereby directed and not a transfer of the owner- 
ship thereof, as, for example, if a bill be indorsed “ Pay D. only ”, or 
'* Pay D. for the account of X.’’, or “ Pay D. or order for collection ", 

f 



As in the caw of a condition vl indm- ctn- nr. no duty t- ini|*-'v •■’if 
on the p.iyim; hanfci r to <a~ th it tie- term el a ?< trir tivr i:vh>rw 
uncut are observed, although he ’liquid not ptv without inquiry tv 
cheque or lull which 1, r<- tnetmlv stidon-nl to /nd.tfii further 
transfer, but which, th vc-rth.>, ,, lVm rvith-ma- of *uVWpsrnl 
negotiation in the form of on** or more jtidor enH-nt--- following the 
restrictive indorsement 

Restrictive indorsement, frequently met with in practice are 
tlio^c which specify that the proceed* of a cheque are to be paid 
only to a specified account, as m the following examples ; 

T „ , P° ke placed to the account of Junes Bro>. with the 
Blankshirc Bonk, 

Join-. Bro-.." 


B-' the credit of Brown and Brown with the Alliance 
Bank, Manchester, 

Brown and Broun 

Pay to A, L. Turner’s A/c, p> _ Racker „ 


PJeasc place, to the credit of my account, 

\ James Brown 
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Words such as “ sans rccoitrs ” refer only to liabilities on the bill ■' 
they would not, for example, free an indorser from liability to the 
true owner for conversion,, or from liability to subsequent parties 
if be dealt with a bill on which a material prior indorsement had 

been forged. . , , . 

An indorsement in which the signer waives some or ail ol ms 
rights ( i.e ., to the performance by subsequent holders of certain 
duties) is known as a “ facultative ” indorsement. Thus, in the 
following example, the indorser does not require the holder to give 
him notice of dishonour if the bill is refused acceptance or payment. 
(See Chapter 18 ) 

Pay James Brown or Order, 

William Robinson. ' 

{ Notice of Dishonour waived.) 

Cancellation of an Indorsement 

An indorser (and all subsequent indorsers who have indorsed 
prior to the cancellation) maj' avoid liability if his signature is 
intentionally cancelled by the holder or his agent [s. 63 (2)]. (See 
Chapter 18.) 

Bankers and Indorsements 

So far as a paying banker is concerned, the indorsement of the 
payee or indorsee is required on payment as evidence that a cheque 
or bill has been paid in accordance with the mandate of the 
customer. If the presenter of an order cheque refuses to sign the 
cheque in return for receiving the money, the banker should pay 
only on being given a receipt. 

Although a banker must protect the interests of his customers 
by seeing that indorsements are regular in form, he is not responsible 
for the authenticity of indorsements. 

The banker is not concerned with the correctness of indorse- 
ments on cheques or bills originally made payable to bearer. But 
he must see that all indorsements (not merely that of the payee) on 
cheques or bills originally made payable to order are technically 
correct, and that any special indorsements on such instruments are 
followed by the signatures of the specified indorsees. 

If the paying banker is not satisfied with an indorsement, he 
' should return the instrument unpaid and marked “ Indorsement 
• requires confirmation ” or " Indorsement irregular ”. If the instni- 
ment is presented for payment by the indorser in person, the banker 
should get him to correct any defect or verify the signature if it i= 
doubtful. If the banker knows that an indorsement is not in the 
handwriting of the payee or indorsee, lie should not pay the 
instrument without confirmation of the signature, but he cannot, 
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given on the instrument , u L spelling must correspond 

Christian name or names in * uU > ^ Moreover, the Christian 

exactly with that on the instrument. , initials only 

namehn be given in full m “ suffice for 

are given on the instrument. indorsee’s name contains no 

an indorsement where Ike payees or indorsee’s name ' 

S&T a L toS!eto„ Verffiam ” (for the Earl of Verulam). 

Courtesy Titles . , ^ should he the 

As the guiding principle is that an mdor cheq ues hearing 

ordinary form of signature of the payee ur nd of \ ddress a re 

indorsements that include courtesy nAA&A to a signature 

“^ returned unless such h afd. it is »?nal in 

merely hy way of description. On ik indorsements, 

this gUd to indorsements by 

^S^indoimSS'ffi the form ." Mr. Thomas Itobtoson "1 

" Thomas Robinson, Esq." ; "Mujcir Thomas_Ro 
“ Dr. Thomas • Robinson should not hc<> p . „ 

country the recognized form of signature in such causes _ 
Robinson ”, with or without the descriptive expressio J 

or “ M.D.” in the last two cases. 


Examples of Correct Forms of Indorsement t>y Individu 

Form of Indorsement 
Thomas Robinson or T. Robinson. 


Payee 
Mr Thomas Robinson. 1 
or ' 

Thomas Robinson, 
or 

T. Robinson. 

Dr Thomas Robinson. 

Capt. Thomas Robinson. 
Thomas Robinson, Esq. 
Mr. Thomas Robinson, 
Senior. 

— Robinson. 

Sir Thomas Robinson. 

Lord Robinson. 

The Dube of Middlesex. 


Thomas Robinson, Thomas Robertson (where payee’s name 
is correctly Robertson) . 

Thomas Robinson, Senior. 

Thomas Robinson, M.D. Thomas Robinson. 

Thomas Robinson, F.KA~o., 

Thomas Robinson, or Thomas Robinson, Capt- 

Thomas Robinson. D . . ... <n» n inr 

Thomas Robinson or Thomas Robinson, Senior. 

Thomas Robinson. „ , • tr, Thoms. - 

Thomas Robinson, or Thomas Robinson, Kt., or 

Robinson, Bart. , 

Robinson. 

Middlesex. - 



INDORSEMENTS 

of indorsement by Individuals 
. of Incorrect Forms irregularity 

Examples ^ oF i* do rsemest ^should b 

Mr Thomas Robinson. 

Thomas Robinson, J«»ior. 
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Payee 
M r Thomas Robinson. 


Thomas Robinson, Esq. 
Rev. Thomas Robinson. 
Dr Thomas Robinson. 
Capt. Thomas Robinson. 

If 

Mr. Thomas Robinson, 
junior. 


Thomas Roby»»»- 
Towns Robinson. 

T. P- Robinson. 
Robinson. 

Thomas Robinson, Esq- 

T R TThomas Robinson. 


Irregularity 

Courtesy tide should be omitted 

in a signature^ IS prim 

M VaS°Thom?s°Robinson, Senior 
(see above). 

Spelling diflers. 


» I 
I? 

II 

Description incorrect, should be 
omitted. . ld be Thomas 


Thomas Robinson. 

r Thomas Robinson, 

^ rried Women and Widows ^ be 

[ndorsements of IV a ^ ^ Thomas Robl { ^ ve d by words 

A cheque payable ^nature of the pa^ e « f J her the vdfe ^ 
ndorsed by the usual ^ Robinson - ^ sQn> w ife of Thomas 
indicating that sb b - nson , e.g-, J an { Thomas Robmso - 
widow of Thomas x ^ ob ^ ns0 n, widot w idoW in her m a , 

^c^rovtinUielaUein, 

(nee Brown).’ - n° me 


Payee 
Mrs Thomas Robinson. 

Mrs T. Robinson. 

libs Robinson, 
hirs Capt. Robinson. 
Miss Jane Taylor (now 
married). 


*>«“•»■ 1,10 

Ja T Robinson), etc. , T . me Robinson. 

hlSSZZ*™*'" 

^ Tayl° r * '~ A ^Voitien 


KODinsuti. - V— 

Taylor (now J Tay ior. Worried Women 

w 

Exampl es »' „ S1 „, a ,&«£££& 


Payee 
Sirs. Thomas Robinson. 

II 

II 

Mrs Robinson. 

Miss Jane Taylor (now 
married). 


correct 

FORM or Indorsement 
jane Robinson- 
^S&^s 01 Robinson 

^Rob^l- 

Taylor. 

* 


— 

Irregularity^ ^ ^ 

only- 
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Indorsements of Joint Payees (other than Trustees and 
Executors) 

Cheques payable to two or more distinct payees should be 
indorsed by each of the payees individually, unless one has authority 
to sign on behalf of all, or the payees are in partnership and the 
indorsement indicates that it is the signature of a partner on behalf 
of the firm. , 

Thus a cheque payable to " Mr. Thomas Robinson and Mr. James 
Brown ”, or “ Messrs. Thomas Robinson and James Brown ”, or 
" Thomas Robinson, Esq. and James Broun, Esq.”, should be 
indorsed by both payees, and if the signatures have obviously been 
written by the same hand, confirmation of the indorsement should 
be required, unless the banker has knowledge that one payee can 
sign for both 

If a cheque is payable to " Thomas Robinson and another ”, it 
should be indorsed “ For self and James Brown, Thomas Robin- 
son ”, or " For self and another, Thomas Robinson ”, but any other 
variants should not be accepted without confirmation, as, for 
example, the signature " Thomas Robinson ” alone, or the signature 
“ Thomas Robinson ” -with another signature in a different hand- 
writing. (But see Chapter 22 regarding indorsements on Dividend 
Warrants.) 


Examples of Correct Indorsements by Joint Payees 


Payees 

Messrs. Thomas Robinson and 
James Brown. 

Messrs. Robinson and Brown. 


Mr. Thomas Robinson and 
Mrs. Jane Robinson. 


Form of Indorsement 

Thomas Robinson, James Brown (m different 
handwritings). 

For self and Thomas Robinson, 

James Brown (if duly authorized to sign). 

Robinson & Brown (if a firm, and name signed by one 
of the partners — see below). 

{ Thomas Robinson. 

Jane Robinson. 

For self and Mrs Robinson, 

Thomas Robinson (authority may be presumed in 
this case). 


Examples of Incorrect Indorsements by Joint Payees 


Payees 

Messrs. Thomas Robinson 
& James Brown. 


Form of Indorsement 
Thomas Robinson/ m same 
James Brown \ handwriting. 


Robinson & Brown. 


Mr Thosias Robinson and T. & J. Robinson. 
Mrs. Jane Robinson. 


Irregularity 
Both should sign inde- 
pendently, unless one 
has authority to sign 
for both (see above). 
Two distinct signatures 
required, or an 

authorized signature 
on behalf of both, 
do. do. 


Indorsements of Agents 

By s. 91 it is sufficient if the signature requisite for an indorse- 
ment is written by some person acting by or under the authority 
of the payee or indorsee. But, in order that the principal and not 
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indorsements ^ nmistakably indto te 

the agelt shaU be Wg»- „ may 
that the agent is s g g withoat power to co ra^ ^ „ per50n ’ tor 
Any person^ ^ beh 1{ o{ anothe compa ny and a 

act as an agent to sig bod i e s as a registe 

this purpose mclud _ 1{ q{ t heir principals 

partnership. this country sign on hen form shoW n on 

As a rule, agents i “ • ; rfliion signature in ^ abbreviation 

by means ot a pv P ’ n signatures m _w q{ t he principal 

page 91. Per procura does not precede the n _™ que payable to 
" per pro.”, or PP' ’ con firination, Robinson P er $ r , 0 ' 

are not accepted with t indorse ment J,ho be returned for 

•' Tliomas Robinson , but would usually 

James Brown would „ . in itself sufficient to 

confirmation. (< pro or P-P- , t the words tor > 

The abbreviation Pj ^ t hority to sign, Native, and are not 
indicate that the agent has ^ ^ accomp amed 

I sgStesss 

In the absence o P ^ tbe following 

viduals usually sign 1 Thomas Robinson^^^ 

per J au 


For Thomas Robinson, 

3ame ' A B g r enUor Secretary or Manage V 

Th0m fyh"ritey, James Brorvn. 


Thomas ^f^^Br’ovm, 

per James Agent. 


’wsfass."-"- 


r ^ by James 

- JameS Br °'"' _ re sUS picious, bankers do £*^3, 

Unless tbe 

dishonour cheques m rese nted tor enc f ror n asking ture 

even if such cheques are presen ^ banker from o{ signature 

But there is nothing to P^„ perp ro. ^^ent is not g 
firmation ot tbe authonty f?^ I{ the endor ^ ^ status o t ^ 
by an agent for a* ind^ always by (or per) J sucb 

pro”, confirmation sn „ Thomas Booi grown • . ,.- re i y 

signer is n” 1 ,! i |“' x ' h S 0 mas Ramson the ^"VpgSandmS 1 

sr^is ss** » **£*X' *.&»£%£** <* thc 


.. Thomas Brown • 7 ir ,, P h 

i not given, e.g-, -r? 0 bin'son, J atne r£ . nn signing 15 j) v rr } 
Brown , or hor 1 in dicate that t ifte d in o en T; { the 
cases, there is nothing ay i n g banker 1 1 the capaci y 
to have authority, au . ^ 0 { words speci yi rr ibina 

confirmation or an addition ds describe, 

signer. . +o the agent’s signatory q{ the principal 

The mere addition to the^ indo?se ment 
him as an agent will no 
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so as to exclude the agent's personal liability. The principal must 
be named, and the signature must indicate that it is on his behalf. 
Thus, on a cheque payable to " Thomas Robinson ”, an indorse- 
ment in the form “ James Brown, agent to Thomas Robinson ”, 
would not be accepted because the signature is strictly that of 
James Brown, with the addition of descriptive words, and is not 
binding on the principal. 

The signature of the agent himself must be in its usual form. 
Words of title or courtesy must be omitted unless they are merely 
descriptive. The initials of the agent with the principal’s name are 
not sufficient. Titles or words of courtesy may, however, attach to 
the name of the principal, because he is not himself signing. 

An agent has no implied power to delegate his authority to sign 
on behalf of another, and indorsements that indicate such a 
delegation should be returned for confirmation or for the signature- 
of the agent himself. 


Examples of Correct Indorsements by Agents 


(Signed on behalf of Thomas Robinson) 


per pro. Thomas Robinson, 

James Brown. 

James Brown, 
per pro. Thomas Robinson. 

For (or per) Thomas Robinson, 

James Brown, Agent. 
Thomas Rohmson, 

by (or per) bis Attorney, James Brown. 


per pro. Mr Thomas Robinson, 

James Brown. 

per pro. Capt. Thomas Robinson, 
James Brown. 

Thomas Robinson, 

per (or by) James Brown, Attorney, 
per pro. Tboraas Robinson, 

, James Brown & Co. 

per pro. Thomas Robinson, Esq., 
James Brown. 


Examples of Incorrect Indorsements by Agents 


(Signed on behalf of Thomas Robinson) 


Form of Indorsement 


Irregularity 


For (or pro.) Thomas Robinson, 
James Brown. 

James Brown 

For (or pro.) Thomas Robinson. 
Thomas Robinson, 
per (or by) James Brown. 
Thomas Robinson, 
per pro. James Brown. 

James Brown, 

Agent (or Attorney) for 
Thomas Robinson. 

Per pro. (or for) Thomas Robinson, 
James Brown, 

per (or by) William Brown. 
Per pro. Thomas Robinson, 

J. B. 

Per pro. Thomas Robinson, 

Brown. 

Per pro, Thomas Robinson, 

Capt. James Brown. 


“ For” or 11 pro. ” is not a sufficient indication of 
authority. " Agent ” or some such word 
should be added. 

»f >» >» »» 

“Per*' or “by" is no indication of authority. 
Word or words indicating capacity required. 

“ Per pro." must precede the principal s name. 

Agent's signature only, as the additional words 
are merely descriptive. 

Delegation of authority not permissible. 


Signature of agent required, and not merely 
initials. 

Agent’s full signature required. > 

Agent's signature must appear without “ Capt." 
or with “ Capt." after it. 


. A c } iec l ue drawn in the form '* Pay B. Jones per S. Brown '*> 
that Brown is to receive the money as B. Jones's agent, 
should he discharged by S. Brown in any of the correct forms for an 
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1 

1 indorsements 

I* t oT “Per pro. 

\ c. Brown, Attorney 

pa “»• I. Jo"®- s - Br0 ' vn • 

l jmc. S. Brosvn .or . strators 

indorsements o! E«c»to« > »” ^ ^ Mcgalc their au*onW 

AS executors (sec Chgtcr f. “ v ided 

10 one (or ?omc) ° { ,^' cnt c f cheques by one ^ ^ Qn be half 
be raised to the md - B cXC culor, ^ n ^ , ity t0 sign may he 

dumber, they have 

of himself and his co r5 t0 0 ne oi « s0 an indorse 

delegated by several - authority to a th ^J^ing does not 

no power to dcl f^ tc ," uld bc refused if the p 

ment for executo y executor. ,, d ie only person 

indicate that he is an * cv . ccutor3 are t he deceased- 

If a will exists, . 1 c ii C ques or other pr°P ^X { there is no will- 

entitled to deal with l ^ not w5s b to aat - pd is vested m an 

If executors arc dead r rty of the Court, an d th . 

power to deal with the p • F. appointed by c o{ executors, 

administrator or adrm poising are similar indo rsed by his 

powers of signing and J cd person must Tbe pa ymg 

Clicaues payable to a dece recognized *** G f admmis- 

exccS" or P &**%££ - *S£?b5£5 “W «■ » 

banker may ask lor proem ^ prcsent mg 

tration or for confirmation Creased should not he 

not usual. ido w or son of a • ® tbe deceased, uni 

The signature of a cbcq ue P a y ab i p { tbe deceased. 

;ceptedin indorsement a h prcsenta tave 

*ch individual IS the perso rS and Admlntstrat 

t indorsements y ' - deceased) 

Examples of Gorrcc Thomas R° n ' 

(Slftned on behalf 01 deceased, 

v - c-„ ^rccutor(s) 1 Thomas Rohm 


iples of cormce Tb omas 

(Slftnod on he ia Rn w n son, deceased, 

r Co-cxecutor(s) k -[homasRo Btown . 

For self and| Co 3ami °[ 5tr alor(s)J ‘ RoWn son, 

r Co-cxccutor(s) \ of tUc late Th BroWn . 

For self *nd| Co-administratorfs] ij Robinson , 

For the Executors of the ^james Bl g^ u tor. 

f Executors 1 { Thomas R°b£ s g“’ ccU ton 
- Vro- H A(Jm ,Wots l ■ J~* Br ° Robinson . deceased. 

(-Joint Executors \ !Thotnas Room 

\VUfemBro^n,\ Administrators J Ro hinson, deceased. 

r Executor l £ Thomas K° u 

J ames Brown, sole-1 Aatnin istrator J , . on deceased. 

L r Administratrix! q{ TUom as Rohinson, 

Jane Robinson, sole-< Executrix J 
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Examples of Incorrect Indorsements by Executors 


Form of Indorsement 

For executors of Thomas Robinson, deceased, 
James Brown. 

For self and Co-executors, 

James Brown. 

Per pro. Executors of Thomas Robinson, 
James Brown. 

Per pro. Thomas Robmson, deceased, 

James Brown, Executor. 


Irregularity 

Signature does not indicate that Broun, 
is an executor signing for all the 
executors. 

Indorsement must specify name of 
deceased. 

Capacity of the signer as executor 
must be indicated. 

Signer cannot sign as agent of a 
deceased person. 


Indorsements by Trustees 

As trustees cannot ordinarily delegate their authority, and must, 
as a rule, act personally and jointly in regard to all matters con- 
nected with the trust, all trustees should usually be required to join 
in the indorsement of a bill or cheque payable to trustees or to a 
trust. Occasionally, a collecting banker is asked to accept and to 
guarantee endorsements on behalf of a trust which are not signed 
by all the trustees. In such a case, the banker should ensure, by 
reference to the trustees’ deed of appointment, that they have 
power so to delegate their authority to sign and, to safeguard his 
own position, should take an indemnity signed by all the trustees. 

If a cheque is payable to a person whose estate is vested in the 
hands of trustees, the. latter should all indorse the instrument and 
indicate clearly that they sign as trustees of the payee concerned. 


Examples of Correct Indorsements by Trustees 


(«*- 
Payee 

TrffiSvtscs of the late Thomas Robinson. 
James Bro\fJ^ lom3s Robinson, deceased. 

J of the lateTholil William Brown, Trustees 

Trustees of Thomas R<?5°} > ’ ns0Q ' 

ninson, deceased. 


of Thomas Robinson, deceased) 

Form of Indorsement 

James Brown T Trustees of Thomas 
William Brown / Robinson, deceased. 
James Brown \Trustees of the late 
William Brown J Thomas Robinson. 
James Brown, 

Sole Trustee of Thomas Robinson, 


Examples o: 

Form of Indorse 
For self and Co-trustees of Tho" 
deceased, 

James Brown. 

Per pro. Trustees of Thomas Robin', . , 

James Brown. W, deceased, 

James Brown \(On cheque payable 1 , ~ , , 
William Brown / of the late ThomaVj^I^^ 
James Brown, Trustee of Thomas 
deceased. 



deceased. 


Incorrect Indorsements by Trustees 
r Irregularity 


nas Robinson, 


■s Robinson). 
Robinson, 


\ 

*\ 

Per pro. (or for) Thomas Robinson, 

James Brown, Trustee ^ 
(on cheque payable to Thoi 
Robinson, deceased). 

O 


One trustee cannot, as a rule, sura on 
behalf of all. 


Signers must indicate that they are 
the trustees of Thomas Robinson. * 
Designation should be “ sole trustee ” 
or the signature or signatures of 
remmmng trustee or trustees should 
be added. 

Trustee cannot sign as agent of a 
deceased person. 
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JSSSSff &‘^^J55!« 

indorsement strict!} ' „ ly given, the p " dernea th. . _ 

It a firm’s name * name unde^ & firm, 

same way and add implied powci t - S ... draNV n by a n 

As any P^S^rctnA a *om 

. banker would not usua> d in a differen 

W~ +- " selves mui b only « 

Sc the teles as 


JJSZZ Z ‘so *&*Z£2%x « «-* 6 X 

o correct signature «■ bcb alf of Partners 

E » m p,os O, Correct ««— F „» - 

Payee „ i :.ron & Co. or P cr P Thomas Robinson 


Payee 

lessrs. Robinson & Co. 

Messrs. Thomas Robinson 
& Co. 


lessrs. Robinson, 

or 

Messrs. Robinsons. 

Messrs. Robinson Bros. 
Messrs. Robinson & Brown. 


on tochau - - 

U1U „.— ror .M or Isdoesemen 

Robinson ft Co. or Per 

^iEBSn^Co^' 
F *TbSS*«SS? 

¥S»&» ss - 
KiSS’h'"' 


Robinson & Brown. 
Thomas Robinson T 

James Brown J 


• ' ^ Br<>Wft i lf 0{ parsnips 

Indorsements on Beha IrrE gulawti 

Examples of Ineorrect In^ ^ 1 su 01 B »«e*t Wamcd ifi£«. 

PivfP & Co. of nno 


Payee 

[cssrs. Robinson & Co 

lessrs. Thomas Rohinson 
& Co. 

Messrs. Robinson. 

Messrs. Rohinson Bros. 


Endorsements 

Fokk op InnonsEMEN 

T . Robinson & Cm 

Robinson | m 
Robinson S. co 

T. Robinson^ BroWn . 

Robinson ^ C P' Co . 

T. Robmson o- 


T & 1. Robinson. 

Vt Robinson. 

\J.' Robinson. RobinS on, 
Per pro- i- Robinson, 

T . Robinson & Bros- 


RobhisonBros obinson . 

sw^HSs- 

r “ P mS”VBSS 

ForR T& R f nSOn ’ 

principal- 
artnersWt 

^Taffrfirm. 

robUot>^reaS o tbe r ^ 

include Person 

not so named- in dicat| 

fSS&sflas 


Firm name differs. 
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Indorsements on behalf of Registered Companies 

By s. 30 of the Companies Act, 1929, an indorsement is deemed 
to have been made on behalf of a registered company when it is 
made in the name of the company, or by or on behalf of or on 
account of the company, by a person acting under its authority. 

Although the mere writing or impressing of the name of a com- 
pany by some one acting under its authority is thus valid, bankers 
generally retire to accept without confirmation an indorsement 
consisting of the name of a registered company without any 
indication of the name and status of the agent who wrote or im- 
pressed the name. Moreover, bankers will not, as a rule, accept 
indorsements on behalf of companies unless the}' are made by 
persons usually in a position to bind the company, c.g., directors, 
general managers, secretaries, or, in the case of a company that is 
being wound up, the liquidator. Indorsements by subordinate 
officials (such as cashiers, foremen, ledger clerks, or private secre- 
taries) should not be accepted without confirmation unless, in the 
case of cashiers, the company is of such dimensions as to render it 
likely that a cashier would have authority to sign on its behalf. 

If the words " per pro.” precede the company’s name (c.g., per 
pro. J. Brown & Co., Ltd., H. Jones), the express authority indicated 
by the words " per pro.” justifies the banker in accepting the 
indorsement even though the signer docs not state his official 
capacity. But if an official capacity is given in such an indorsement, 
it should be such as is consistent with the power to endorse ” per 
pro.” or " for " a limited company. 

Officials who have authority to sign on behalf of a company 
have usually no right to delegate that power, so confirmation should 
be required of indorsements that bear evidence of such delegation. 

Important legal decisions concerning signatures on behalf of 
limited companies are discussed at pages 92 and 94, to both of 
which reference should be made at this point. 

An indorsement on behalf of a limited .company should corre- 
spond exactly with the name of the company given on the ’instru- 
ment ; but, if the name so given is inaccurate or incomplete, the 
indorser should sign in the incorrect form and add the correct name 
underneath. 

Examples of Correct Indorsements on behalf of a Limited Company 
Paves Form or Indorsement 

The Acme Cycle Co., Ltd. f Per pro. The Acme Cycle Co., Ltd., 

or J For the Acme Cycle Co., Ltd., 
v or\ For and on behalf of the Acme Cycle Co., Ltd. 
or The Acme Cycle Co., Ltd., 

John Brown, 

f Director. 
or< Secretary. 
or^3Ianager. . 



Payee 

The Acme Cycle Co., Ltd. 


INDORSEMENTS 


153 


Do. 


Do. 


Do. 


Thomas Robinson & Co., Ltd. 
(Company's name : 

T. Robinson & Co., Ltd.) 


Form of Indorsement 
The Acme Cycle Co., Ltd., 
per John Brown, 

f Director. 
or-( Secretary, 
or l Manager. 

Per pro. The Acme Cycle Co., Ltd., 

John Brown. 

(Tho\igh this form is legally in order, some banks will 
not accept it without confirmation.} 

The Acme Cycle Co., Ltd. 

(in Liquidation.) John Brown, Sole Liquidator. 
The Acme Cycle Co., Ltd., 

John Brown & Co., 

London Agents. 

For and on behalf of : 

Thomas Robinson & Co., Ltd., 

T. Robinson & Co., Ltd., 

James Brown, 

f Director. 
or-< Secretary, 
or (_ Manager. 


Examples of Unacceptable Indorsements on behalf of a Limited 

Company 

Payee Form of Indorsement Irregularity 


The Acme Cycle Co., Ltd. 

Per pro. The Acme Cycle Co., 
Ltd. 

James Brown, 
f" Cashier, 
or-j Foreman, 
or [_ Clerk. 

Authority of signer not 
usually regarded as 
sufficient without con- 
firmation. 

Do. 

For Acme Cycle Co., Ltd., 
per pro. John Brown, 

Director. 

H. Smith, 

Private Secretary. 

Delegation of authority 
to sign is not accepted 
without confirmation. 

Do. 

For Acme Cycle Co., Ltd. 

H. Smith, 
pro / Secretary. 
or\ Director. 

>» it 

Do. 

The Acme Cycle Co., Ltd. 

Quite legal, but usually 
returned for confirma- 
tion. 

Do. 

Per pro. Acme Cycle Co., 

The word " limited ” is 


John Brown, 

J Director. 
or\ Secretary. 

essential and must 
appear. 

Do. 

John Brown, Director, 

The Acme Cycle Co., Ltd. 

Merely the signature of 
the director, with a 
description of himself 
added. 

Thomas Robinson & Co., 

For T. Rohinson & Co., Ltd., 

Names of Company do 

Ltd. 

John Brown, 

Director. 

not agree. 


Indorsements of Official and Fiduciary Payees 

The name of the payee or indorsee is sometimes followed by a 
word or words indicating that the money is being paid to the person 
named in an official of fiduciary capacity. In such a case, the 
indorsement must be followed by a description corresponding to 
that on the instrument. 

Thus, the indorsement on a cheque payable to " William Brown, 
Treasurer of Northtown U.D.G.”, or to “ James Brown, Collector 
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of Taxes ”, should consist of the signature of the person named 
followed by a description corresponding to that given. 

If a cheque is payable to the holder of an office for the time 
being, without actual!}' specifying the name of the individual (e.g., 
to " The Treasurer, Northtown U.D.C.” or to “ The Collector of 
Taxes ”), the indorsement must include the signature of the person 
holding the position as well as the description given. 

The fact that the payee of a cheque happens to hold an official 
or fiduciary position does not make it necessary for him to sign in 
that capacity if the cheque is made payable to him personally, even 
though the money is intended by the drawer to be paid for official 
or fiduciary purposes. The indorser may if he wishes add a descrip- 
tion of his capacity, but the addition of such words should not be 
such as to make it necessary for the banker to demand confirmation 
of the signature. So, where a cheque payable to “ A. M. Chambers, 
Esq." is indorsed “ A. M. Chambers, for self and Co-trustees of the 
late Arthur Chambers ”, the pajdng banker must not ignore the 
fact that one trustee cannot, as a rule, sign on behalf of all, and he 
must therefore demand confirmation of the indorsement. 


Examples of Correct Indorsements of Official or Fiduciary Payees 

Payee Form of Indorsement 


Thomas Robinson, Treasurer, 
North town U.D.C. 

The Treasurer, Northdcr.vn U.D.C. 
N erthtown U.D.C. 

The Mayor of Norlhtovm. 

The Collector of Taxes. 

The Liquidator, 

Janies Brown & Co., Ltd. 


Thomas Robinson, Treasurer, Nortbtown U.D.C. 


For Northtomi U.D.C., 

Thomas Robinson, Treasurer. 
Thomas Robinson, 

Mayor of Northtown. 

Thomas Robinson, 

Collector of Taxes. 

Thomas Robinson, 

Liquidator of 

James Brown & Co., Ltd. 


Examples of Incorrect 

Payee 

Thomas Robinson, Treasurer, 
North to '.TO U.D.C. 
Treasurer, Northtown U.D.C. 
Do. do. do. 

Ncrthto-.ra U.D.C. 


Calico tor of Taxes. 


Thomas Robinson, A/c. A.B. 


Indorsements of Officia 
Form of Indorsement 
Thomas Robinson. 

Thomas Robinson. 
Treasurer, Northtown 
U.D.C. 

For Northtorro U.D.C., 
James Martin, Collector. 


Per pro. Thomas Robinson, 
Collector of Taxes, 
James Brovrn. 
Thomas Robinson. 


or Fiduciary Payees 
Irregularity 
Requires official description 


Requires signature of the 
offidaL 

Requires confirmation or 
signature by an authorized 
official. A rate collector is 
not regarded as being so 
authorized. 

Should be confirmed, as 
authority to discharge can- 
not be delegated. 

“ A/c A3.” should be added. 


Indorsements by Mark 

Cheques or bills made payable to persons unable to write should 
be indorsed by the " mark ” of the payee, properly authenticated in 
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sssi."' *3 KS£s? SSfps 

SS^S£S5K=S«SS-“ 

witness : „ ___ r _ rMV . 


^‘'j^Brmvn.G^, Northtown 


John X Smith. J 17, H 4 * Street, 

XUe pay^Uer should 

should not bo acce f & n i 
“ J. Jones ” signs as a witness. 

Indorsements of Impersonal Com p a nyV. National 

It was decided m instruments in the cSh or 

p^abb^ 

order ", " National ^ Heato ^ the payees are no J .f^qnes 

‘nTtW-rwiso .O pay to the 

toSmSFotShisknomaient^ tetrun^nte rf 

' A distinction may ^ tQ be cas hed by the drawer ^ 

this kind, that are clearly 1 k tQ payees such js J or 

to receive the funds ^f-^pay such instruments except 
The drawer's mdorsemen h j s own name, c.g f . 

to a specified acoount presumahy OTiint No 2 or order . 

Account or order , or e 

1 , c Payees and of Cheques 
Indorsements of Anoma o 

Irregularly Drawn h ues that it is sometimes 

«-»; «SSt! ISITSS the% t ^d. but «g£* 

' Staying £££* nevertheless see that a p P 

; 6 — (B. 36 S) 
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Are some special c.u 
now 0 «aWS 
B rarer or orrFr. 


• nr A * t The following 
■ments are m order 11 
met with in practice 

CouwtfTS 


fyarer {Mr*- jjJobUtw'ti. 


in's.tfHtrt'-al !<i 

\ 0 ine.orre.T.rnl n'C - - • 

• pavM.lr to 'r^ a^rrr sbm-M be 
Mrs. Robinson s ih>ri— rr 


■ .... vrl'ri or order. 
Itrarer ('«> "‘y_ B. Robinson. 


. or order. 


Ti , pm „ Robinson i or Ttoarer (" lU 
la™ wortl ctcrwl o>nh 1rr (wjlh b ,. 

out. followed by 
drawer's initials}- 


Tbotnas Robinson only 


Thomas Robinson . 


JLIIUU* — ' - 

Thomas Robinson, or order of James 
Brown. 

Self or O^'-jhonus Robinson. 


A/c Thomas Robinson or order. 

Thomas Robinson in f«U settlement. 


Pay to the order of the R.S.1. insurance 

Comp an v or J3 cjvtct. 

' pa^- blS attached or Bearer. 


«SiSIS5 

* * Thomas Robinson. 


cm* *'s;’, , ;,v? , ;Eu 

■>' Th “" 

Robin-on. o „ indorement as a 

Sometimes paid ... .j rir ..,t banters would 

Varerebrque.n ho nn , irc , payees 

return f W»' "«S t , on •, 

Indorsement V.. Themes Robin") ; 

Should W confirmed by the 

culv. and the *if* a ”„lVsa the cheque B 
,-olirctinp When identificaticn < f 

rire-entfd 111 Ft, . i P «M<-d upon. If 
the payee c * transfer in the 

2pSU%«>*“ 1 cpf.iw.tlou ; d.OT"- 

l.trc oviloocc ol -vCCe' t „ crier, 

^sStewsfifs^g 

tflht'"! feCfoc-S by Uc CC'C.IO. e>! tl'= 
collecting banton tl)( . 5Pmc terms. An 

a siti»;s.3'K 

-»«» - 

required. t*arcr hut should not be 

Cheque pa^blc ^ be re | cm . d t is l.moed 

Kir m retuni for the payunent. ? ^ 

No indomement required, ^ ^ indon;c ment 

SSs not mabe it 'payable to order. 


Thomas uooju^u- 

* on Technical Grounds 

Answers on Cheques return ^ ^ should be written > on 

The reason for the that the collecting banlcer or 

the cheque by the paying banker s know what has to be 

person ? to whom the chcqucis ^ credit of the drawer may 

done to put matters ngl , fhe c j ie que. , 

not he affected by non-payment JJq written in Ac left- 

An ewers on returned cheques are u j „ . „ R , D etc .) 

hand top comer, and a ^ r Q R aring S Bankers trill not accept them, 
must not he used, as the Cleanng £ ^ wWch th cheque is 

It objection is raised to tiiem Irregularly Drawn or 

drawn, the answer should be ^ 4 

•• Requires Payee s name , etc. 
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If the indorsement of the payee is missing, the usual answer is 
" Requires Indorsement ” or “ Payee's indorsement required ” ; 
but if the missing indorsement is one that should follow a special 
indorsement, then the omission should be indicated in the answer 
by some such words’ as " Requires third indorsement ”, or " Indorse- 
ment of Thomas Robinson required 

Particular care is necessary to ensure that special indorsements 
are properly completed, for a variety of forms are used by indorsers 
in making cheques payable to special indorsees. The usual form is 
" Pay to James Brown or order, Thomas Robinson ”, but the same 
intention is evidenced, and the indorsee’s signature should be 
obtained, in respect of such forms as " Transfer to James Brown, 
Thomas Robinson ”, " Thomas Robinson in favour of James 
Brown ”, or “ Thomas Robinson to the order of James Brown ”. 

When a cheque is not indorsed by the payee, the collecting 
banker may obviate the need for obtaining the payee’s discharge 
by writing on the back of the cheque 

“ Placed to the credit of payee’s account with us, 
per pro. The Northern Bank, Ltd., 

James Brown, Manager ”, 

To save trouble, such a discharge is usually accepted by bankers 
in this country, but it is open to some danger, as the paying banker 
may be held liable by his customer for having paid without the 
signature of the payee, although he would no doubt be indemnified 
by the collecting banker in respect of any loss that might arise. 
On the other hand, the collecting banker may, in fact, be authorized 
to indorse cheques in this way on behalf of a customer, as, for 
example, when the latter is travelling abroad. Then the best form 
of discharge is : — 

“ Indorsed on behalf of and under the authority of Thomas Robinson, 
per pro. the Northern Bank, Ltd., 

James Brown, Manager ” . 

When a cheque is collected for a payee who is a customer of 
another branch and the payee does not indorse, the collecting 
branch should indorse it in the following form (the words “ Advised 
to the credit, etc.”, must not now be used) : — 

“ Placed to the credit of payee’s account at our Northtown Branch, 
per pro. the Northern Bank, Ltd., 

James Brown, Manager ”. 

If an indorsement is irregular or for any reason unacceptable, 
the usual answers in practice are “ Indorsement irregular ”, or 
“ Indorsement requires Banker’s Confirmation ’’. Most indorse- 
ments refused on account of irregularity or unacceptability are con- 
firmed by the collecting banker, who writes on the back of the 
instrument the words " Indorsement confirmed ”, and adds Ms 
signature as an indication that he vouches for the authenticity of 
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the discharge to which exception is taken. The hanker so signing 
is liable to indemnify the paying banker if the indorsement turns 
out to be other than what it purports to 'be. 

The phrase “ Indorsement confirmed ”, followed by the banker’s 
signature, is to be preferred to “ Indorsement guaranteed ”, for 
in the second case the signature may be regarded as a guarantee 
requiring a 6d. stamp. 

Banks in Scotland confirm indorsements with a rubber stamp 
without the signature of an official, and have undertaken to in- 
demnify any English bank against any liability that may arise 
through the acceptance of such stamped confirmation. Scottish 
hanks in London follow the English practice of signing these con- 
firmations. 

Indorsements in Foreign Language 

An indorsement in a foreign language should not be accepted 
unless the banker is satisfied as to its correctness and completeness. 
As a rule, no difficulty is experienced in dealing with indorsements 
in a European language, but care is needed with indorsements in 
oriental characters. These are sometimes accompanied by a transla- 
tion, but this should not be regarded as correct unless it is certified 
by a notary or tonfirmed by a banker. The Council of the Institute 
of Bankers suggest that, if such indorsements are not accepted, the 
answer given by the paying banker should be— 

" Fourth (etc.) indorsement requires notaxially certified transla- 
tion, or will pay on banker’s confirmation 


CHAPTER 15 
THE PAYING BANKER 

The principal feature of the relation between banker and customer 
is the obligation of the banker to pay his customer’s cheques up to 
\ the amount of his credit balance on current account, or up to the 
limit of an agreed overdraft. This obligation implies that a banker 
who does not obey the mandate of his customer, property given, 
nay rendg^J hnself liable to the customer for breach of contract, 
hand top conu + '° ? a Y substantial damages if the customer’s credit 
y> st not be usJ n i ure ^ by reason of the dishonour of his cheques 
;■ If objection u" , , , , . 

Irawn, the answer 1 * 61 " to honour his customer’s cheques depends 
*• Requires Payee’s' ?P ortan ^ P rov isos or conditions. First, the 
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customer must have an account on which the banker usually 
allows cheques to be drawn, i.c., a current or drawing account. 
Secondly, the state of that account must warrant the payment, i.e., 
there must be either sufficient funds to the customer’s credit, or 
an arrangement for an overdraft to an agreed limit which would 
not be exceeded by the payment of the cheque. Thirdly, the cheque 
must be signed by or on behalf of the customer, be drawn in legal 
form, and purport to be properly indorsed, if indorsement is neces- 
sary. Fourthly, there must be no legal reason or excuse justifying 
a refusal to pay. Finally, the cheque must be presented during 
recognized business hours at the branch where the customer’s 
account is kept, or be presented at that branch through the 
clearing. 

A banker’s obligation to pay cheques does not extend to bills 
of exchange accepted by a customer payable at his bank, although 
a banker who had paid such bills without question for some time 
might be liable for damages if, without first giving reasonable 
notice to the customer, he suddenly refused to do so. 

The Customer’s Right to Draw Cheques 

The mere fact that a person is a customer, with some sort of 
an account at a bank ( e.g ., a deposit account or a temporary collec- 
tion account), does not give him the right to draw cheques on that 
bank. Cheques need not be paid by the banker unless the customer 
has at the bank an account of the type against which -cheques are 
usually drawn, and which contains funds withdrawable on demand ; 
He., a current or drawing account. The existence of a credit balance 
on a current account gives the customer a right to issue cheques 
although the matter may not have been mentioned when the 
account was opened. But, in the absence of specific agreement to 
the contrary, the customer’s right to draw cheques against funds in 
his banker’s hands does not apply to funds on deposit or savings 
account, whether repayable on demand or after notice, for, apart 
from the question of notice, it is in such cases ordinarily stipulated 
that " Personal application must be made and the deposit account 
book produced at the bank when any money is withdrawn ”. 

Nevertheless, a banker would rarely refuse payment of a cheque 
drawn by a customer with ample funds on deposit, for, even if the 
amount were not debited to the deposit account, the banker would 
be reasonably safe in granting a temporary overdraft on current 
account and in thereafter requesting the customer to make the 
necessary transfer from deposit to current account. Some pro- 
vincial branches (particularly in the north of England) allow 
customers to draw cheques against deposit accounts without any 
previous arrangement, although in London it is not usual to permit 
such withdrawals. , 
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The Customer must have Funds at his Disposal 

Even where the customer has a current account, the banker is 
under no obligation to pay cheques if payment is not warranted by 
the state of the account. But, since a banker may so easily be held 
liable for damage to his customer’s credit, he should ensure that the 
dishonour of a cheque is justified before he refuses payment. He 
should make certain that all credits paid in by or for the customer 
have been duly entered in his account, and that the balance is 
accurately shown. In non-mechanized branches, the Dr. and Cr. 
columns of the ledger account should be short cast and the balance 
checked, in case there is any inaccuracy in the w’orking. 

If the customer has more than one account in the same right, the 
banker should ascertain whether the combined balance on all the 
accounts will justify the payment ; if so, a banker would usually 
pay the cheque in reliance that the customer would make the 
necessary provision to cover it. The banker is not bound to 
enquire whether the customer has funds available at any other 
branch of the bank, nor need he have regard to the fact that credits 
of which he has not had advice may have been paid in at another 
branch. 

On the other hand, if' there is an express arrangement that an 
agreed credit balance shall be maintained by the customer as cover 
for an advance on another account, the banker can reserve that 
balance before deciding whether or not the customer has sufficient 
funds on his account to' meet a cheque. Again, if the customer has 
instructed the banker to reserve certain funds or credits paid in to 
meet specified cheques, the banker must not apply those funds in 
payment of any other cheques, though this practice is strongly 
discouraged. 

The famous Gordon Case ( Capital and Counties Bank v. Gordon, 
1903) left some doubt as to whether a banker who had credited as 
cash the amount of items paid in by a customer for collection was 
entitled to refuse payment of cheques drawn against such credits 
and presented before the proceeds of the credits were received. In 
the later case of Underwood v. Barclays Bank, 1924, however, the 
Court of Appeal made it clear that, in the absence of an express or 
implied agreement giving the customer a right to draw cheques 
against uncleared items, a banker is entitled to return such cheques 
with the answer " Effects not cleared ”. 

As a rule, only customers known to be financially weak are not 
allowed to draw against uncleared funds. Cheques of good cus- 
tomers are usually paid without question. 

A customer need not have a credit balance in order that his 
cheques should be paid. The issue of a cheque when no funds are 
available is tantamount to making an application for an overdraft, 
and, if the banker chooses to grant the accommodation, he can 
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pay the cheque and rely on his customer to make the necessary 
arrangements to meet it. Furthermore, if there is an agreement 
that the customer may overdraw up to a certain limit, the banker 
must not dishonour cheques issued in reliance on such an arrange- 
ment without first giving the customer reasonable notice that he 
wishes to terminate it. Subject to any agreement to the contrary, 
such notice may be given at any time, and, once it has been given, 
the banker’s only duty is to pay cheques drawn by the customer, 
before receipt of the notice, up to the agreed overdraft limit. 

Cheques returned on account of insufficiency of funds are usually 
marked " Refer to drawer ”, The answer " Not sufficient funds ” 
should not be used, as it may be regarded as unnecessarily divulging 
the state of the customer’s account. 

Care should be taken in returning cheques marked " No 
Account ”, for, if it subsequently transpires that a mistake has been 
made by the banker, the drawer may be awarded substantial 
damages. 

The holder has no legal right to demand a written answer from 
the drawee banker on an unpaid cheque, although it is the invariable 
practice of bankers to give such an answer, and, by the rules of the 
Clearing House, a written answer in words must be given on any 
cheque returned after presentment through the Clearing. 

Cheques must be Signed by the Customer 

A banker must pay out his customer’s money only against a 
mandate issued or authorized by the customer, i.e., every cheque 
paid by the banker must be signed by tire drawer or by his authorized 
agent. 

To protect himself, the banker should ensure that the signature 
on each cheque corresponds with that of the customer in the banner's 
Signature Index ; if there is any discrepancy, the cheque should be 
returned marked " Signature differs ”. Cheques drawn on behalf 
of impersonal customers (including companies, local authorities, etc.) 
must be signed in accordance with the instructions given to the 
banker in the relative mandate, otherwise they should be' returned 
with some such answer as “ Signature differs ”, “ Signature incom- 
plete ”, or “ Secretary's signature required ". 

A banker who pays a cheque bearing a signature that does not 
agree with his mandate, or a cheque on which the drawer’s signature 
is forged, will usually not be entitled to debit the amount to his 
customer. 

Only in very exceptional cases can a customer be charged with 
a cheque bearing a forged or unauthorized signature, e.g., where the 
banker can show that the customer, by his actions, has so misled 
the banker as to cause him to pay a cheque that would otherwise 
have bi en refused ; or where the customer has in some way induced 



162 


PRINCIPLES OF BANKING 


the banker to think that the signature was genuine ; or where the 
customer, having received notice of the forgery of his signature to 
a cheque, does not at once take steps to warn the banker, whose 
position is consequently prejudiced by subsequent payment of 
the cheque. 

In such circumstances, if the banker suffers injury by reason of 
any action or inaction of his customer in regard to a forgery, the 
customer is “ estopped ”, or precluded, from denying that the forged 
signature is his signature. But this principle will not apply if the 
position of the bank is not directly prejudiced by the customer’s 
action, or if the customer maintains silence at the request of the 
bank, e.g., to protect one of the bank’s servants who was responsible 
for the forgery. 

A banker can debit his customer with' a cheque bearing an 
unauthorized signature if the customer has expressly or impliedly 
ratified the signature, and is consequently estopped from denying 
its validity, e.g., when he has not objected to his account being 
debited over a period with cheques drawn by a person with no 
authority to sign on his behalf. 

Whether or not a banker is entitled to debit his customer with 
a cheque on which the customer’s signature is forged or unauthorized, 
he is entitled to a refund of the money from the person who obtained 
the money on an instrument which is a forgery. 

Alteration of the Sum Payable. 

The requisite that a cheque must be signed by the customer 
implies that any material alteration of the cheque must be authen- 
ticated by his signature or initials, so a banker who pays a cheque 
bearing an apparent material alteration that is not so confirmed 
may be unable to debit the customer’s account. 

The position is not so clear in cases where a cheque bears a 
non-apparent material alteration. By s. 64 (see p. 114), a non- 
apparent material alteration On the face of a cheque wall avoid the 
instrument as against the drawer unless (a) he has himself made, 
authorized or assented to the alteration, or ( b ) the altered cheque is 
in the hands of a holder in due course, who can enforce payment of 
the cheque according to its original tenor. Hence, a banker who pays 
a cheque bearing a non-apparent material alteration made -without 
the drawer s consent to anyone other than a holder in due course 
cannot usually debit the drawer with the amount of the cheque. 

In London Joint Stock Bank v. MacMillan and Arthur, 1918, 
however, it was held that a banker was entitled to debit his 
customer with a cheque bearing a non-apparent alteration of the 
amount, if the customer by his negligence in drawing '•the cheque had 
facilitated the alteration. In this case, a clerk of the fink MacMillan 
and Arthur presented for signature to one of the partnemh-cheque 
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which he had prepared ostensibly for £2, but with spaces left before 
and after the figure 2 and with no amount written in the body of 
the instrument. The clerk obtained the partner’s signature, and 
then altered the amount to £120. The alteration not being apparent, 
he obtained payment of £120 from the bank and absconded. 

The firm maintained that the cheque bore an unauthorized 
material alteration and could not be debited to their account. 
But in giving judgment in favour of the bank, the judge said : 

“ A cheque drawn by the customer is in point of law a mandate • 
to the banker to pay the amount according to the tenor of the 
cheque. It is beyond dispute that the customer is bound to exercise 
reasonable care to prevent the banker being misled. If he draws 
the cheque in a manner that facilitates fraud, he is guilty of a breach 
of duty between himself and the banker, and he will be responsible 
to the banker for any loss sustained by the banker as a natural and 
direct consequence of this breach of duty . . . The customer is bound 
to take usual and proper precautions to prevent forgery.” 

On the other hand, in Slingsby and others v. District Bank, Ltd., 
1931, the drawer left a space after the name of the payee “ X ” and 
another name was fraudulently added, making the cheque payable 
to " X per Y ”. Payment was obtained on the indorsement of “ Y ”, 
but it was held that such an alteration could not have been antici- 
pated by the drawer and that he could not therefore be held guilty 
of negligence. Hence the bank could not debit the drawer’s 
account. 

Drawers should be advised to take precautions against a 
repetition of this fraud by ensuring that no blank space is left after 
the payee’s name. 

Determination of a Banker’s Obligation to Pay 

75. Tha duty and authority of a banker to pay a cheque drawn on 

him by his customer are determined by — 

(1) Countermand of payment. 

(2) Notice of the customer's death. 

Apart from the Act the banker’s authority is determined also by — 

(3) Notice of the customer's insanity. 

(4) Notice of the presentation of a bankruptcy petition against the 
customer ; the banker may also refuse payment of cheques 
payable to third persons if he has received notice that the 
customer has committed an act of bankruptcy. In the case of 
a registered company, the obligation is terminated by the 
presentation of a petition for winding-up or by the passing of a 
resolution to wind up. 

(5) Notice that the customer is an undischarged bankrupt. 

(6) Sorvice upon the banker of a garnishee order (see Chapter 4), 
or of any injunction or similar order from the Court prohibiting 
transactions upon the account. 
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(7) Notice of an assignment by the customer of the credit balance 
upon his account. 

(8) In the case of trust accounts, notice that the customer intends 
to apply the funds in breach of the trust, and 

(9) Notice of any defect in the title of the person presenting the 
cheque. 

Countermand of Payment by the Customer 

To justify his banker’s refusal to pay his cheque, the customer's 
* " stop ” must be expressly communicated to the banker and be 
authenticated by the customer’s signature or the signature of any 
other person authorized to sign cheques on the account. 

A " stop ” may be registered by one of several partners or 
executors against a cheque drawn by one, some, or all of the persons 
so associated, c.g., one partner may stop a cheque drawn by any 
other or others. If cheques are to be signed by any director of a 
company, a countermand of payment is effective if signed by any 
director or directors. 

Except for such special cases, only the person who draws a 
cheque is entitled to stop payment. He ( nce, if the drawee banker 
is advised by the true owner of a cheque that it has been lost or 
stolen, he should at once advise th-» drawer, or request the true 
owner to do so, so that the 'drawer’s instructions to stop payment 
may be obtained. If the cheque is presented in the meantime, 
it should be returned with the answer : " Confirmation of drawer’s 
mandate required 

The drawee-banker should not stop a cheque in reliance on 
instructions communicated by telephone or by an unauthenticated 
telegram, unless he is certain that the instructions emanate from 
the drawer or from his known agent. But he should not ignore 
' instructions that are not authenticated, and, if there is doubt, the 
best course is to postpone payment pending written confirmation 
of the stop by the drawer, in which case a suitable answer is : 
" Payment countermanded by telegram (or telephone) and post- 
poned pending confirmation 

A customer who wishes to stop payment of a cheque must 
provide sufficient details to enable the banker to identify the 
cheque beyond all reasonable doubt In H ilton v. Westminster Bank, 
Lid., 1926, it was held that the bank was not responsible for having 
paid a cheque which the drawer claimed to have stopped but bad 
described by the wrong number. 

If a banker pays a cheque payment of which has been effectively 
countermanded, he cannot debit the amount to his customer or 
recover from the person who received the money unless the recipient 
acted without good faith or had no title. 

c ~5^ ue canno ‘ : stopped by the drawer after it has been 

paid. Where the cheque is presented over the counter by the holder 
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or by a collecting banker, the cheque is paid as soon as the money 
is handed over by the paying banker. 

When a cheque is presented through the clearing, the paying 
banker has up to the close of business* in which to pay or return the 
cheque, and the cheque is not paid until the last moment when 
he can return it, even though it may have been debited to the 
drawer’s account. The drawer has the right to countermand 
payment up to the bank’s closing time, but if the banker has 
intimated to the presenting bank that the cheque is paid, payment 
is irrevocable as soon as such advice is given, and thereafter the 
drawer has no right to countermand payment. 

When the cheque is paid in by another customer to his credit, 
it is not paid merely because the banker has credited the cheque 
to the one account and debited it to the drawer’s account. Such 
a credit is not effective until it has been communicated to the 
customer, as by sending him advice of the credit or by handing 
him his pass book showing the credit, or until the close of business 
on the day following that on which the cheque is paid in, whichever 
occurs first. Until such time, the drawer has the right to counter- ‘ 
mand payment, as the cheque is not irrevocably paid. 

Notice of the Drawer’s Death, Insanity, or Bankruptcy 

Notice of the customer’s death, bankruptcy, or insanity, justify- 
ing a banker’s refusal to pay cheques, may be either express or 
constructive. Constructive notice is usually a question of fact. 
Although a banker cannot be expected to act on unconfirmed 
rumours, he cannot safely disregard information that is reasonably 
to be regarded as reliable. 

Difficulties rarely arise in the case of death or insanity of a 
customer, and, although a banker should refuse payment of cheques 
presented after he has received notice of such events, he is entitled 
to debit the ‘ customer with cheques presented and paid before 
such information is received. 

A banker who hears that a customer has committed an act of 
bankruptcy must act carefully in paying the customer's cheques, 
for, in certain cases, if the customer is ultimately made bankrupt, 
the banker may have to refund the amount of the cheques to the 
trustee in bankruptcy. 

There are three stages preliminary to the adjudication of a 
debtor as a bankrupt. These are : (a) the commission by him of 
an act of bankruptcy ; (b) the presentation of a bankruptcy petition ; 
and (c) the making of a receiving order. 


* Because of the delayed posting system and working difficulties arising out of the war, 
it has become the practice of the banks to accept returns sent off on the day afitr presentation, 
though advice is usually sent to the collecting banker on the day of presentation if a cheque 
is not yet paid. 
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Act of Bankruptcy. — The Bankruptcy Act, 1914, specifies 
eight acts of bankruptcy upon any one of which a bankruptcy 
petition against a debtor may be based, e.g., a formal declaration 
by the debtor that he cannot pay his debts or his departure from 
the country with the intention of defeating his creditors. An act of 
bankruptcy is “ available ” (i.e., as the basis of a bankruptcy 
petition) for a period of three months from its commission. 

The position of the banker between the commission of an act 
of bankruptcy and receipt of notice of the presentation of a petition 
is by no means clear. It is considered, however, that the banker 
is protected if he pays cheques drawn by the customer in his own 
favour, even if he has notice of the act of bankruptcy, but that he 
has no siich protection in the case of cheques drawn by the customer 
in favour of third persons (other than the customer's assignee), even 
if he is without notice of the act of bankruptcy. 

Notice of Presentation of a Bankruptcy Petition. — A 
banker who receives notice that a bankruptcy 'petition has been 
presented against his customer should not pay any cheques drawn 
by the customer. But the presentation of a petition does not affect 
the banker unless and until he has notice thereof. 

Receiving Order. — The banker’s duty to pay cheques is deter- 
mined by the making of a receiving order against his customer, and 
he is liable to the trustee for all moneys paid on account of his 
customer after such an order has been made, whether he had notice 
of the order or not. The only exception to this rule is that, where 
advertisement of the receiving order has for any reason been post- 
poned and the banker has not received notice from any other 
source, the trustee can recover from the banker only so far as it is 
not reasonably practicable for the trustee to recover from the 
persons to whom the money has been paid — Bankruptcy Amendment 
Act, 1926. _ 

The foregoing applies to credit accounts. Where the account is 
overdrawn, all operations thereon should cease upon notice of an 
act of bankruptcy, or of the presentation of a petition, or of the 
making of a receiving order. 

A banker who discovers that one of his customers is an undis- 
charged bankrupt is required by the Bankruptcy Act, 1914, to give 
notice to the trustee or to the Board of Trade of the existence of 
the account, and he may not make any payments out of the account 
without instructions from the Court or the trustee, unless, at the 
end of one month from the time when he gave the notice,’ he has 
received no instructions from the Court or the trustee. 

The position is similar in the case of the winding-up of a limited 
company ; no cheques should be paid by a banker who has received 
notice of the commencement of the winding-up. 
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Knowledge of an Intended Breach of Trust 

A banker transacting business with trustees may render himself 
liable if he is privy to any transaction that involves a breach of 
trust. He must therefore refuse payment of cheques drawn on a 
trust account if he has any reason to believe that the drawer is 
committing a breach of trust in withdrawing the funds, c.g., where 
the banker can reasonably be presumed to know, either from the 
heading of the account or otherwise, that the money deposited 
therein is held by the drawer on trust. But this does not imply 
that the banker must query every' cheque drawn ; he is liable only 
if the circumstances are such as to put any reasonable man on 
inquiry'. 

If a customer has two accounts, one private and the other 
fiduciary, as may arise in the case of a treasurer to a local authority, 
the banker should n'ot permit transfers from the fiduciary account 
to the private account unless he has good reason to believe that 
they are in order. 

Defect in the Holder’s Title 

A banker must not pay a cheque of his customer if he has reason 
to believe, or can reasonably be presumed to know, that the pre- 
senter has no right or title to it, c.g., where the rightful owner of a 
cheque advises the banker of its loss or theft. In such a case, the 
banker incurs no liability, either to the holder or to the drawer, 
if he postpones payment pending the drawer’s confirmation. 

As to the holder, there is no privity' of contract between him 
and the banker, so that he has no right to enforce payment against 
the banker even if he has an absolute title to the instrument, e.g., 
even if he is a bona fide holder for value of a cheque drawn payable 
to bearer. In regard to the drawer, he could not claim that his 
credit was damaged by the postponement of payment. But it 
must be remembered that the holder in- due course of a lost or 
stolen bearer cheque has a good title against all the world except 
the drawee banker and is, in fact, the true owner, so that the 
drawer would ultimately have to pay him. 

Cheques must be Duly Presented at the Proper Place 

The banker is under no obligation to pay his customer’s cheques 
unless they are presented at the branch where the customer's 
account is kept, during recognized business hours, for, by s. 45, a 
bill {including a cheque) must be presented for payment at a reason- 
able hour on a business day' at the proper place of payment, 
the address of the bank given on the cheque. 

The provision in s. 45 (8) that presentment through the Post 
, Office is sufficient, where authorized by agreement or usage, legalizes 
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and the hanker is compelled, through lack of funds, to dishonour 
cheques subsequently presented. 

A cheque dated on a Sunday must not be paid until the following 
Monday, and any such cheque presented on the Saturday should 
be returned marked “ Post-dated •> 

It is sometimes stated that, although a post-dated cheque is 
recognized by the* Act as valid, it is to all intents and purposes not 
payable on demand, but is strictly a bill of exchange payable at a 
determinable future time, and, if dated more than three days after 
its issue, should properly bear an ad valorem stamp, the absence of 
which renders the drawer liable to a penalty under the Stamp Act. 
But the fact that a post-dated cheque is regarded 'as insufficiently 
stamped would not affect any right of action on the instrument, 
for such action could not be commenced until the arrival of the 
due date, when the cheque would be correctly stamped with the 
twopenny duty. 

An authority to issue cheques (given, for instance, to a partner 
in a non-trading firm) does not extend to the issue of post-dated 
cheques, since such instruments are, in effect, bills of exchange 
payable at a future date. 

Cheques must be in Legal Form 

A cheque should not be paid unless it conforms to the " requi- 
sites as to form ” already discussed. It must be clear and free 
from ambiguity, embodying in plain, unmistakable terms the 
unconditional order of the customer to the banker to pay oh demand 
a sum certain in money ; it must be due for payment, i.e., not- 
post-dated, at the time of presentment ; if it is payable to order, 
it must purport to be indorsed by the payee and all subsequent 
indorsers ; and it must be stamped. 

The banker has a right to insist that chequed shall be drawn 
in such a manner as to leave him no doubt of what he is required 
by the customer to do, and he is entitled to refuse payment of an 
order for payment that is not a cheque, e.g., an instrument that 
requires payment to be made only on the completion of an attached 
receipt. 

But a banker who has been accustomed to pay irregularly 
drawn documents must not discontinue to do so without giving 
reasonable notice of his intention to the customer. 

Proper Indorsement Essential : Payment in Due Course 
Whether or not a cheque is properly indorsed is a question of 
fact to be determined by the circumstances of each case in accord- 
ance with the recognized principles relating to indorsements con- 
sidered in Chapter 14. As is there stated, a paying banker must 
obtain for his customer a good discharge for all cheques paid by him. 
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obliterated crossing, or a crossing that has been added to or altered 
otherwise than is authorized by the Act, provided, in the latter 
case, that the alteration or addition is not apparent. The section 
further renders such a payment valid as against the drawer. 

More general protection to the banker paying crossed cheques 
is afforded by s. 80 : — 

80. Where the banker on whom a crossed cheque is drawn, in good 
faith and without negligence pays it, if crossed generally, to a banker, 
and if crossed specially, to the banker to whom it is crossed, or his agent 
for collection being a banker, the banker paying the cheque, and, if the 
cheque has come into the hands of the payee, the drawer, shall respec- 
tively be entitled to the same rights and be placed in the same position 
as if payment of the cheque had been made to the true owner thereof. f 

In brief, the paying banker is protected in respect of forged 
indorsements (a) on uncrossed order cheques, b 3 r s. 60, provided 
he pays in good faith and in the ordinary course of business ; (&) on 
crossed cheques, by s. 60, provided he pays, in good faith and in 
the ordinary course of business, and by s. 80 if he pays in accordance 
with the crossing and without negligence. 

If the banker brings himself within the requirements of these 
sections, the payment of the cheque is good so far as he is concerned, 
even though payment is made to or for a person who has no right 
. to the instrument, or even though the cheque bears a forged 
indorsement. But, to obtain the protection, the banker must 
strictly comply with all the provisions of the particular section 
that applies in the circumstances. 

The Meaning of “ Good Faith ” 

Both s. 60 and s. 80 require payment to-be made m good faith, 
a matter that can be decided only from the facts of each case. 
According to s. 90, " A thing is deemed to be done in good faith, 
within the meaning of this Act, where it is, in fact, done honestly, 
whether it is done negligently or not ”, It is difficult to conceive 
conditions involving absence of good faith on the part of a joint- 
stock bank with relation to paying cheques, though there may be 
lack of good faith on the part of a bank's employees ; so that a bank 
might be liable under this section if a cheque were paid by a cashier 
who had good reason to doubt the genuineness of an indorsement. 

“ The Ordinary Course of Business ” 

Ss. 79 and 80 protect the banker only if he pays “ without 
negligence,” whilst s. 60 applies only if payment is made " in the 
ordinary course of business ”, In practice, the terms mean much 
the same thing a banker who acts negligently is not following the 
usual course of business; whilst a banker who does not follow the 
usual course of business is acting negligently in his customer's 
interests. As to what constitutes negligence and acting outside the 
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Paying Crossed Cheques 

Apart from la- statutory liability to the true owner under 5- 70, 
a banker who pays a crossed cheque to anyone other than a banker, 
or otherwise than m accordance with the cro ring, is not acting 
without negligence within the meaning of i. 80. Moreover, as he 
does not pav m the ordinary row. >■ of business, he also lo-.es the 
protection of s (hi, and so cannot d<d>ii his customer's account if 
the cheque bears a forged or unauthorized indorsement. 

The paying banker should not pay a crossed cheque over the 
counter except to another banker 

“ Not Negotiable ** and “ A‘c Payee Only ” 

The fact that a cheque is crowed “ Not negotiable ” and bears 
evidence, in the form of more than one indorsement, that it has been 
negotiated or transferred, does not deprive the paying banker of 
the protection of s. SO on the ground of negligence. A " not 
negotiable ” crossing does not make the cheque r.d transferable. 
and no duty is imposed on the paying banker to inquire whether 
a valid title was passed when the cheque was transferred. 

'Flic same position arises when the cheque bears an addition to 
a crossing such as “ Account Payee " or " Account Payee only ” or 
" Account A.B.”, with or without the words " Not negotiable ”, 
Such additions do not prevent payment in due course of a cheque 
even though it bears several indorsements. 

As a rule, bankers refuse to collect such cheques except for 
the account of the payee, so that paying bankers are unlikely to 
be troubled with these points except in the case of cheques presented 
to them over the counter. (Sec p. 186.) 

“ Not Transferable ” Cheques 

The position is different in the case of a cheque that is clearly 
and, unmistakably intended to be “ not transferable ", e.g., when 
drawn payable to “ John Brown only ”, or “ John Brown, not 
transferable ”, with the word “ Order ” or “ Bearer ” crossed out 
and initialled by the ’drawer, and with or without the words " not 
transferable ” written across the face. 

As a cheque so drawn cannot be regarded as payable "to 
order ”, the paying banker has no protection under s. 60. If such 
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Advising “ Fate 11 by Telegram or Telephone 

A papng banker is sometimes asked by the collecting banker 
to send a message by telegram or telephone stating whether a given 
cheque will be paid on presentment. 

The paying banker should exercise care in acceding to such a 
request, for, if he so far commits himself in replying as to be bound 
to honour the cheque on presentment, c.g., by replying, " kcs, 
cheque will be paid ”, or " Yes, if in order”, he must pay the 
cheque when presented (provided it is in order), even though the 
drawer may in the meantime have stopped payment, or have died, 
or become bankrupt or insane. 

A promise to pay made by telegram or telephone is not a pay- 
ment in the ordinary course of the paying banker’s business sufficient 
to justify his debiting the drawer’s account in any event, and he 
has no right to appropriate funds of the drawer to meet such a 
cheque. If he does so appropriate funds and has then to dishonour 
cheques subsequently presented, he may render himself liable for 
damage to his customer's credit. Moreover, the drawer has the right 
to stop payment of a cheque at any time before the expiration of 
the time within which the bank may pay or return it. Hence, the 
only safe procedure is for the paying banker to give a non-committal 
reply, e.g ., " Cheque would be paid if in our hands now and in order 
Such an answer leaves it open to the ' banker to dishonour the 
cheque if circumstances make that necessary. 

A similar non-committal statement should be made when a 
cheque that has been previously dishonoured is recalled either at 
the drawer’s request, or because the paying banker, having received 
sufficient funds, wishes to protect Ins customer’s credit by paying 
the cheque. A suitable intimation is “ Cheque Reynolds would be 
paid if re-presented now and in order ”. 

These remarks do not apply when the parang banker at the 
drawer's request advises a banker or holder by telephone or . 
telegram that a cheque will be paid, for then the banker is entitled 
Fj to appropriate funds of the drawer to meet the cheque on 
presentment. 

The collecting banker may present a cheque direct by post and not 
through the usual clearing channels, with a request that the paying 
banker shall advise fate by telegram. In such a case, the paying 
banker, should reply, “ Cheque Reynolds paid ” or “ Cheque 
Reynolds unpaid ”, as., the case may be. When once such advice 
of .payment has been sent, the drawer cannot stop the cheque or 
refuse to have it debited to his account. If such a cheque is 
unpaid, it should be returned direct by post to the collecting banker 
with a confirmation of tbevtelegram. 
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Customers ° {tcn ^branch or at anot J' e - T ‘ T1 ^ct bis branch or 
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during any one da Y- _ d by ordcr ” or P^ anot her branch of the 
described as being P ' cbeq uc drawn payment may b 
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customer of the same 
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through the post by a stranger, 'the banker should return it at 
once with a request that presentment be made either in person’ 
or through another bank. 


Payment of a Customer’s Bills 


Failing express or implied agreement with the customer to the 
contrary, a banker is under no obligation to pay a bill of exch an ge 
accepted payable at the bank by the customer, although such an 
'\ cce P^' mce i ls itself a sufficient authority to the banker to pay 
the bill and to debit his customer with the amount. If the customer 
has no credit balance available, the banker may regard the accept- 
ance of a bill domiciled with him as a request for an overdraft, and 
may charge the customer interest on the overdraft so created. 

In paying a bill of exchange other than a cheque, the banker is 
outside the protection afforded by the Bills of Exchange Act, and 
cannot debit his customer if he pays out to a person claiming 
through a forged indorsement. In such an event, the bill is not 
iscnarged : ^' e acceptor remains liable on the bill and the banker 
cannot debit him with the amount. 


To safeguard themselves, bankers usually take from the 
customer an authority on a special form to pay bills domiciled with 
em the authority embodying an undertaking by the customer 
o indemnify the hank if any such bill hears a forged indorsement. 

lthough the banker -cannot debit the acceptor if be pays a bill 
tearing a orged indorsement, he can debit the acceptor v/ith a 
out on which the drawer's signature is forged. “ The drawee of a bill 
is hound to know the drawer's signature. It is his fault if he writes 
is accep ance on a forged instrument : and it is his act of accept- 
™ 10 sends the bills forward for payment to the banker ". 
[Vaghano Bros. v. Bank of England, 1891.) 

f ”^ e + ? ail j er °£ course, verify the signature of the acceptor, 
Slgnature out to he forged, the banker 

. e customer and must hear the loss himself, subject 

e proviso, already discussed in connection with forged signatures 
^ ue ? anle [ P- 162), that a customer will be estopped 
. , ^ enymg the validity of his signature if he has induced the 

'e to rely on a signature that is forged or unauthorized. 
f - anber should not pay overdue bills without the authority 
... . ffi h f 0IT '? r ’ . al * b °ugh he may be justified in doing so if he has 
'in V w m Und f. m hlS hands - for Payment in due course is defined 
35 payment made at or after maturity of the hill ” . 

aii?J ,ea ? ns a materia l alteration should not be paid unless 
- kK?”? i S C ^ nfi ? led b 7 the drawer, and if, after acceptance, 
... • v. u adt ' ered * n respect of its amount, the acceptor 

o eld liable, unless the alteration is non-apparent and the 
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bill is paid to a holder in due course, when the banker can charge 
the acceptor with the original amount for which the bill was drawn. 

Bills of Exchange “to be Retired ” 

Bankers with whom bills are domiciled may be asked by their 
customers to pay the instruments (with the holder’s consent) before 
they fall due, the instructions being given on a special " Bills to be 
Retired ” form, signed by the customer. 

Usually, payment of a bill before its date is made under rebate, 
be., the acceptor is allowed a deduction from the amount of tire bill 
equal to the interest on that amount for the period tire bill has still 
to run before maturity, the interest being usually calculated at 
| per cent, per annum above the current rate allowed on short 
deposits by London joint-stock banks. 

A receipt in the following form is usually given by the holder 
on the back of the bill : — 

Received payment of the witjnn bill from the acceptor, James Brown, 
this nth day of September 19 ... under rebate at 3i per cent, per annum. 

, As a bill is not paid in due course until it is paid " at or after 
maturity ” (s. 59), a retired bill is not discharged and must not be 
cancelled by the banker who pays it, unless he is instructed by the 
acceptor to do so. 


/ 

CHAPTER 16 

THE COLLECTING BANKER 

The term " Collecting Banker ” is applied to a banker who 
collects the proceeds of cheques, bills, and other documents either 
on his own behalf, or on behalf of a customer or another banker. 
Unless he is collecting on his own behalf, the banker acts as an 
agent on behalf of a principal, and, as such, he incurs certain 
liabilities if he fails properly to discharge the duty entrusted to him. 
The extent of this duty will depend on the facts cf each particular 
case and on the recognized practice in the circumstances, but a 
banker in any case is liable to his customer for any loss or damage 
that results from his omission to use reasonable care, skill, ^an . 
diligence in the discharge of his duty as a collecting agent -mis 
he is liable for delay in making presentment for payment unless 
such delay is excused by the Act, or for omitting to present a tuu 
at the proper place as defined in the Act. ., 

In the absence of an indemnity or of any agreement o 
contrary, the collecting banker is liable also for the negligence ot 
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agent or correspondent employed by him to collect bills and 
cheques paid in by his customer. 

A banker collects cheques and bills on his own behalf when, for 
example, he collects cheques he has cashed over the counter, or 
cheques he has received in payment of debts due to him. In such 
cases, the banker is not responsible as an agent but must act with 
due diligence in discharging the duties of a holder as set out in the 
Act, otherwise he will lose his recourse against prior parties to the 
instruments collected. 

A collecting banker has no duty towards the persons from 
whom the proceeds of bills and cheques are collected. So long as he 
acts in good faith and does not give any personal undertaking or 
make any misrepresentation concerning the instruments (or any 
ocuments attached thereto, e.g., in the case of documentary bills), 
e incurs no responsibility to the presentees if the instruments or 
documents are not valid or in order. 


Collection of Cheques for a Customer 


Uncrossed or Open Cheques. — In collecting uncrossed bearer 
• or order cheques for a cuslo)ner, a banker is afforded no protection, 
k ’ij su j an instrument bear a forged indorsement, or, 
s ould the customer’s title thereto prove void or defective, the 
anker is liable t for converting the property of the true owner, 

Tf U JL * 1C ma y* be able f° debit the cheque to his customer. 

, . , . e custoiqer for whom a banker collects an open cheque is a 

o er in due codrse, the banker cannot be liable to anyone, because 
ie ms co ected the cheque for the true owner and cannot, therefore, 
be guilty of conversion. 


• v,bo collects an uncrossed order cheque on his own behalf 

C r- 0 ° wner only if the cheque bears a forged indorse- 

r ' en men, ne can enforce his rights against any indorser 

• , wbo mdorsed after the forgery, and also against his 

• hv hmh, e transferor if that person, by reason of being a transferee 
' ~ , c f\’ bas not indorsed. If, however, there is no forgery but 

- ’ [nni-pr 4 C % C *» Ve V t C on lbe P aTt °i the person from whom the 

> , 00 ' : tbe cheque, the banker having given value (assuming 

, m S°od faith and without notice of the defect) is a holder 

C f" U cnforce payment against all prior parties. 
cheques. — I n regard to crossed cheques, whether 
ri 0 bearcr . or order, the collecting banker obtains statutory 
sufliaUion from liability for conversion by s. 82, -air •_ 
m S. off u , 

A lull v, , a “anker m good faith and without negligence receives 
A bill b (or a customer of a cheque crossed generally or specially to 
the aUcranor-j the customer has no title or a defective title thereto, the 
a bill is frantic in . cnr aay liability to the true owner of the cheoue by 
cannot be held° f havB * rcccived £uch P^-mcnt. 
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The provisions of this section are 'further extended in the 
banker’s favour by s. 1 of the Bills of Exchange (Crossed Cheques) 
Act, 1906, which reads : — 

1. A banker receives payment of a crossed cheque for a customer 
within the meaning of section eighty-two of the Bills of Exchange Act, 
1882, notwithstanding that he. credits his customer’s account with the 
amount of the cheque before receiving payment thereof. 

This Act was passed to negative the effect of the decision in the 
Gordon Case ( Capital and Counties Bank v. Gordon, 1903), in which 
it was decided that, by crediting as cash cheques paid in by a 
customer, a banker became a holder for value and was thereafter 
to be regarded as receiving payment for himself and not for his 
customer. The effect of the 1906 Act is further discussed on p. 188. 

Conditions which must be Fulfilled 

To claim the protection of s. 82, the collecting banker must act 
strictly in accordance with its provisions. 

First, he must act " in good faith and without negligence ”, and 
this applies to the whole transaction, from the receipt of the cheque 
from the customer to the receipt of the proceeds from the paying 
banker. Secondly, he must collect for a customer, and not for 
himself or for a person who is not a customer. 

As it is to be presumed that banks do not act otherwise than in 
good faith in all their dealings, the question of good faith in relation 
to the collection of cheques is not very important, -although a bank 
might be liable for absence of good faith on the part of any of its 
employees. 

" Good faith " and " negligence ” are not mutually exclusive 
terms, for s. 90 provides that a thing is deemed to be done in good 
faith within the meaning of the Act where it is in fact done honestly 
whether it is done negligently or not. 

What Constitutes “ Negligence ” ? 

Although the question as to what constitutes negligence has to 
be decided on the circumstances of each case, the term is capable 
of a very wide interpretation, often to the detriment of the banker. 
Moreover, s. 82 imposes on the banker an implied duty to the true 
owner to avoid negligence, in spite of the general principles that a 
banker's duty is to his customer and to no other, and that, as a rule, 
there can be no negligence where there is no duty. When a 
collecting banker Telies on the protection of s. 82, the burden of 
proving that he has acted “ without negligence ” is on him, since 
the true owner’s case is complete as soon as conversion is proved 
prima facie against the banker. 

In Commissioners of Taxation v. English, Scottish and Australian 
Bank, Lid., 1920, it was stated that “ it is not a question of negligence 
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in opening an account, though the circumstances connected with 
the opening of an account may shed light on the question as to 
whether there was negligence in collecting the cheque — the test of 
negligence is whether the transaction of paying in a given cheque, 
coupled with the circumstances antecedent and present, were so out 
of the ordinary course that it ought to have aroused doubts in that 
banker’s mind and caused him to make enquiry.” 

The following are circumstances where the action of a collecting 
bank has been regarded as sufficiently negligent to deprive him of 
the protection of s 82 : — 

1. Omission to verify the correctness of indorsements on cheques 
payable to order The collecting banker must ensure that the 
indorsements on all cheques presented by him are technically cor- 
rect and in accordance with the recognized practice. Thus, in 
Bavins, junr., and Sims v. London & South Western Bank, 1900, it 
was held that the collecting banker was negligent in not detecting 
that an indorsement and a signature to a receipt on a cheque did 
not correspond with the name of the payee. 

2. .Omission to verify the existence of authority in the case of per 
procuration signatures if there are any circumstances connected with 
the transaction that should pul the bank on inquiry. Whenever the 
circumstances connected with the transaction appear suspicious, a 
banker must act with care in accepting for collection cheques 
bearing per procuration signatures. In particular, inquiry is called 
for if an agent draws cheques on behalf of his principal and pays 
them into his own account. 

3. Collecting for the private account of an official or agent a cheque 
made payable to his company or firm and indorsed by him as agent on 
its behalf. This has been maintained as negligence in numerous 
cases, including Hannan’s Lake View Central, Lid. v. Armstrong, 
1900; A. L. Underwood v. Bank of Liverpool and Martins, 1924; 
Stewart v. Westminster Bank, 1926. 

4. Accepting for a customer’s private account cheques drawn 
“ per pro." by him, or by him and another, on behalf of his firm and 
made payable either to himself or to another. In Morison v. London, 
County & Westminster Bank, Ltd., 1914 (decided, however, on other 
grounds), it was held that the bank was prima facie guilty of negli- 
gence in accepting for an employee's private account cheques drawn 
by him " per pro.” on his firm’s account, either at the same bank 
or at another bank, the cheques being made payable either to the 
'firm or to the employee himself, and being indorsed by him in his 
own name or “ per pro.” the firm, as the cases required. 

Similarly, in Lloyds Bank v. Chartered Bank of India, Australia, 
& China, 1928, the Chartered Bank was held guilty of negligence 
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in collecting for the private account of an employee of the plaintiff 
bank cheques drawn by him and another on the plaintiff’s account 
in favour of the collecting bank. 

5. Collecting for a partner’s private account cheques payable to 
the partnership. A banker has no right to assume without 
inquiry that a partner is entitled to place to his own account 
cheques payable to the firm. 

By the decision in Guardians of St. John, Hampstead v. Barclays 
Bank, Ltd., 1923, it would appear that, where a person has an 
account in his own name ( c.g ., D. Stewart) and pays in cheques 
payable to a firm (c.g., D. Stewart & Co.), stating that he is trading 
under the firm name in question, the banker must endeavour to 
verify his statement 

As the customer, in such circumstances, must register the firm 
name under the Registration of Business Names Act, 1916, the 
banker should attempt to satisfy himself as to the regularity of the 
transaction either by requesting the customer to submit for inspec- 
tion his certificate of registration under that Act, or by searching 
the Register for the necessary information. 

6. Placing to a customer’s private account cheques payable to 
him in an official or fiduciary capacity, c.g., cheques payable to 
" Thomas Robinson, Collector of Taxes ”, " The Collector of 
Taxes ”, " The Collector of Inland Revenue ”, “ Borough Rates ”, 
" Water Rates ”, etc. In no circumstances should cheques so 
drawn be accepted for a private account, but the mere fact that a 
person is a public official, or that he acts in a fiduciary capacity 
which involves his having other people’s money in his hands, 
does not of itself put the banker on inquiry in regard" to other cheques 
paid in to the official’s private account. 

7. Omission to obtain and follow up a reference from a new 
customer, and omission to make other reasonable enquiries concerning 
a new customer’s work and/or business. In Ladbroke v. Todd, 1914, 
the bank was regarded as negligent for not having obtained a 
reference, while in Turner v. London and Provincial Bank, 1903, 
the bank was regarded as negligent for not taking up a reference 
given by a new customer. 

/The liability of a collecting bank was much extended in con- 
sequence of the decision in Lloyds Bank, Ltd. v. E. B. Savory 6- Co., 
1932, that the bank was negligent in not ascertaining the nature of 
the employment, in one case, of a customer, and, in another case, 
of the husband of a customer. In addition, the bank was considered 
to have acted negligently in not ascertaining the name of the 
employers of the new customers. As a result, banks now make the 
fullest inquiries as to the nature of the employment and the names 
of the employers of a prospective customer. 
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S. Collecting a cheque crossed “ Account Payee ” for other than 
the payee named. Although the words “ Account Payee ” or 
“ Account payee only ” or “ Account James Brown, etc.”, have 
no statutory recognition, and do not impair the negotiability of a 
cheque, a banker who disregards them and, without making 
reasonable inquiries, collects a cheque bearing the words for some 
one other than the named payee, is likely to lose the protection of 
s. 82 on the ground of negligence. 

In Akrokerri [ Ashanti ) Mines, Ltd. v. Economic Bank, 1904, 
the Court considered that such an addition to a crossing on the face 
of a cheque constituted a direction to the receiving banker as to how* 
the proceeds of the cheque were to be dealt with after receipt. This 
implies that a cheque so marked should generally be taken and 
collected only for the named payee, and would apply as much in the 
case of a cheque payable to a named payee or bearer, as in the case 
of a cheque payable to order. 

This view was confirmed in Underwood v. Bank of Liverpool and 
Martins > 1924, -where the judge stated : “ While this addition (i.e., 
" Account Payee only ”) does not affect the negotiability of an order 
or bearer cheque, I agree with the mew that, when such a cheque 
is paid into the account of a person who is not the payee, the bank 
is put on inquiry.” 

But the bank is not expected to make inquiries unless it is in a 
position to do so. So, -where a London bank acting as clearing 
agent for a foreign correspondent collected a cheque crossed 
“ A/c payee only ” and bearing several indorsements, the London 
bank was not expected to inquire into the validity of the foreign 
negotiations. ( Importers Co., Ltd. v. Westminster Bank, Lid., 1927.) 

9. Collecting cheques paid in at one branch for a customer who 
had an account at another branch of the same bank without com- 
municating the facts to the customer’s branch. In Lloyds Bank, Ltd. 
v. E. B. Savory & Co., 1932, crossed bearer cheques drawn in 
favour of third parties by Savory & Co. were misappropriated by 
two of the firm’s employees, A and B, and were paid in by them 
to one of the branches of Lloyds Bank for collection and credit 
of accounts at other branches of the bank. A paid in some of the 
cheques for collection and credit -of his own account at another 
branch of the bank, while B paid in some of the cheques for 
collection and credit of his wife’s account at a third branch of the 
bank. No inquiries were made by the branch which took in the 
credits, and the proceeds of the cheques were duly credited to 
the respective accounts at the branches where the accounts were 
kept. 

Savory & Co. sued the bank for conversion, and it was held 
that, as the branch receiving the credits had failed to communicate 
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all the facts in their possession to the branches at which the accounts 
were kept, the branches had been negligent in dividing their 
knowledge. Had the facts been communicated to the branches 
where the customer’s accounts were kept, those branches might have 
been put on inquiry and the frauds discovered. 

10. Failing to make inquiries when ihe circumstances are suspicious 
or unusual. In the majority of the foregoing cases, the negligence 
lay, not in collecting the cheques in the given circumstances, but in 
failing to make inquiries where the conditions were such as to require 
them, or in failing to take all the precautions that experience had 
shown to be desirable or that the Courts had held to be necessary. 

Hence, a banker should refuse to collect any cheque if the 
circumstances are suspicious or unusual, and he is not satisfied as 
to his customer’s title. Whether any particular circumstances 
are to be regarded as unusual depends on current banking practice. 
Thus it is unusual for a cheque payable to a limited company to be 
paid into an individual’s private account. Though the cheque may 
bear what appears to be a genuine indorsement by the company, it 
is thought that the banker should make careful inquiries into the 
customer’s title.* 

Some authorities go so far as to suggest that inquiries should be 
made if a cheque payable to one limited company is paid into the 
account of another company. It is submitted, however, that this 
goes beyond the banker’s duty to the true owner. 

Estoppel as against the True Owner 

In certain circumstances, a banker may escape liability for 
negligence under s. 82 on the ground that his acts or omissions have 
been induced or encouraged by the action or inaction of the true 
owner, who is thereby estopped from succeeding against the bank 
for conversion of his property. Thus in M orison v. London, 
County <§• Westminster Bank, 1914, an employee, Abbott, had for 
years fraudulently paid into his private account cheques drawn 
by him " per pro.” on behalf of his firm, Bruce Morison & Co. 
The employer, Morison, had actual knowledge of some of the 
misappropriations, but took no steps to warn the bank, or to 
complain of the transactions, although he had from time to time 
received his pass book in which the cheques were entered. The 
Court held that the plaintiff (i.e., the true owner) by his conduct had 
adopted the transactions and was, therefore, not entitled to succeed 
against the bank, in spite of the fact that it was technically guilty 
of conversion and of negligence. 

* See Rayner Goddard, ICC., in the Journal of the Institute of Bankers, vol. liii, 
page 76. — It would not be sufficient to require the customer to obtain a special 
indorsement by the company in his favour as this might easily be forged (ibid , 
vol. liv, p. 3). 

7- (B. 368 ) 
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It is not certain, however, how far this still holds good, h 
Lloyds Bank v. Chartered Bank of India, Australia and China, 1“* > 
the judge said : “ If my butler for a year has been selling my vintage 
wines cheap to a small wine merchant, I do not understand how my 
.negligence in not periodically checking my wine-book will 
answer to my action against the wine merchant for conversion. 


“ Receives Payment for a Customer ” 

To obtain the protection of s. 82, the banker must act throughout 
simply and solely as an agent for his customer in collecting the cheque 
and receiving payment of the proceeds ; but by virtue of the puts 
of Exchange (Crossed Cheques) Act, 1906, the banker is not deprived 
of the protection of s. 82 merely because he credits the amount 
of a cheque to the customer’s account before he receives the proceeds. 

The protection will not apply, however, if there are circum- 
stances indicating that the banker is not acting on behalf of ® 
customer, as where he is collecting a cheque of which he is himse 
the holder for value by reason of having cashed it for a customer 
or a stranger, or of having accepted it in payment of a debt due o 
the bank, e.g., a sum due by a tenant of the bank for rent. 

A banker collecting a cheque paid in by a customer does not lose 
the protection of s. 82 merely because he may also be a holder for 
value. The crucial test is whether the proceeds will ultimately res 
in the customer's account. 

For instance, a banker who collects crossed cheques for the 
credit of an overdrawn account, or who collects (for credit of a 
customer s account) crossed cheques on which he has a lien, has 
two possible defences if he is sued for conversion, so that if one 
laib the other may stand, viz. (1) that he is a holder in due course- 
and/or (2) that he is entitled to the protection of s. 82. If there is 
no question of .forgery and the banker’s defence under s. 82 f«u s 
because of negligence, he may succeed in his claim to be a holder 
m due course, because negligence does not prevent him from 
acquiring that status ( Lloyds Bank v. Hornby, 1933). But if there 
• S indorsement and the banker cannot claim to be a holder 
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he^can still claim the protection of s. S2. 
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‘mints at otner a in uue uuuiic me ~ — - 

>i^v6;%olleptioi t° an account before he receives the proceeds, 
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properly be regarded as receiving the proceeds on behalf of a 
customer 'within the meaning of the Act. ( Lloyds Bank, Ltd. v. 
Chartered Bank of India, Australia and China, 1928.) 

Unfortunately, there is no definition in the Act or elsewhere as 
to what constitutes “ a customer ” for the purposes of this section, 
so the matter must be decided by recognized practice and custom. 
Undoubtedly, a person is a customer who has some sort of an 
account with the banker, whether it is a current, deposit or bills' 
discounted account, and a bank collects for a customer when it 
collects as clearing agent for another bank. ( Importers Co. v. 
Westminster Bank, Ltd., 1927.) 

In Ladbroke v. Todd, 1914, it was decided that one transaction 
was sufficient to constitute a person a customer, so that a banker 
is acting for a customer when he collects cheques representing the 
first credit by which an account is opened. But a person does not 
become a customer merely by calling at a bank from time to time 
to cash cheques drawn in his favour. [G. W. Rly. v. London and 
County Bank, 1901.) 

It would seem that a person who has an account at a branch " 
is a customer, not only of the branch, but of the bank as a whole 
within. the meaning of the section. If this view is accepted, a 
branch that collects crossed cheques on behalf of a customer of 
another branch or of its head office is protected by s. 82. But this 
protection does not extend to cheques included in credits for 
customers of other banks ; in collecting such cheques the banker 
may incur liability to the true owner, although he would no doubt 
be indemnified against loss by the banker for whom the credit was 
accepted. 

The Document must be a Crossed “ Cheque ” 

As s. 82 specifically mentions the word cheque, the banker is not 
protected by the section unless the instrument collected conforms 
in all respects with the essential requisites of a cheque. 

Nevertheless, the banker is protected in respect of certain 
documents which are not cheques by s. 17 of the Revenue Act, 1883, 
and by the Bills of Exchange Act (1882) Amendment^ Act, 1932 
(discussed in Chapter 22, wherein consideration is also given to the 
application of the crossed cheque sections of the Act to dividend 
and interest warrants). 

The Cheque must be Crossed generally, or specially to the 
Collecting Banker 

The protection of s. S2 is not obtained unless the cheque collected 
is crossed generally or specially when it comes into the hands of the 
collecting bank ; it is not sufficient that the collecting banker crosses 
the cheque himself. 

7a— (B 35S) 
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To safeguard himself, the collecting banker should ensure (e.g., 
by inserting a request on his paying-in slips and pass books) that all 
cheques for collection are crossed before they are paid in by his 
customers, who, it will be remembered, have authority as holders 
to cross cheques either generally or specially, or to add the words 
" not negotiable ” to an existing crossing. 

Collecting Cheques crossed “ Not Negotiable ” 

The words " Not negotiable ” on the face of a cheque do not 
in themselves limit its transferability, so that a banker who collects 
a cheque crossed " Not negotiable ” for someone other than the 
payee can scarcely be accused of neglecting his duty towards the 
true owner. 

Not-transferable Cheques 

A collecting banker cannot claim the protection of s. 82 if he 
collects for anyone other than the payee a cheque that by its terms 
is made “ not transferable ” in accordance with s. 8 (1), e.g., where 
it is drawn. “ Pay John Smith only In collecting such a cheque, 
the banker should satisfy himself that his customer is the payee, 
and as evidence of this he will usually be required by the paying 
banker to confirm the payee’s indorsement. The position is the 
same with regard to cheques bearing restrictive indorsements. {See 
Chapter 14.) 

“ Not Liable to the True Owner ” 

The liability referred to in s. 82 covers any liability the collecting 
banker might incur in an action by the true owner for conversion, 
or for money had and received, or for any other reason. As the 
true owner of a cheque is the person entitled to the property in 
and possession of the cheque, freedom' from liability to the true 
owner implies that the banker is secure from claims by any other 
persons. 

Collection of Bills of Exchange 

As the crossed cheque sections of the Act apply only to cheques, 
a banker obtains no protection if he collects bills of exchange other 
than cheques either on behalf of his customer, or on his own behalf. 
He cannot escape liability to the true owner if there is any question 
of conversion, and his liability exists quite independently of any 
recourse he may have against his customer. 

Apart from this risk, a banker who undertakes to collect bills 
for his customer incurs the usual responsibilities of an agent. As 
such, he must strictly carry out the rules laid down in the Act 
regarding the presentment of bills, and, in the event of his failure 
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to act with due diligence, he is liable to his customer for any loss 
that ensues. 

The banker is liable for any delay in presenting bills for payment 
unless such delay is excused by the Act, or for omitting to present 
at the proper place, or for neglecting to have a bill noted or pro- 
tested in the event of non-payment. 

If presentment has to be made through another banker or other 
agent of the collecting banker, the bill must be sent off in time to give 
such banker or agent reasonable time in which to make the present- 
ment, particularly if the place where the bill is payable or the place 
of residence of the drawee is distant or difficult of access. Further- 
more, the collecting agent must, if necessary, be given time in which 
to determine whether any special expenses will be incurred by the 
presentment. 

In the absence of instructions from the customer, payment 
should not be accepted unless it is made in legal tender, or by draft 
of a reputable banker or by a marked cheque. If an unmarked 
cheque is offered, the bill should not be surrendered to the acceptor, 
but should be attached to the cheque and a promise made to deliver 
the bill when the proceeds of the cheque are received from the 
drawee banker. Otherwise, the banker as agent' of the holder of 
the bill will be deemed to have waived the rights on the bill in 
favour of the rights on the cheque ; all parties prior to the holder 
will be discharged from further liability, and the holder will be left 
only with his right of recourse on the cheque. 

If the banker is offered part payment of the bill, he should accept 
the amount tendered and indorse the bill with a receipt stating that 
the amount is received as part payment only, without prejudice to the 
rights of all parties liable on the instrument. The bill should not be 
surrendered.. It should be noted for the unpaid balance, and notice 
of dishonour in respect of the amount unpaid given to all parties. 

A foreign bill not paid by the acceptor on presentment should be 
noted, but noting is optional in the case of an inland bill. If a bill 
payable at the acceptor’s place of business is not paid on present- 
ment, a note should be left with the acceptor giving full particulars 
of the bill and informing him that it lies at the bank awaiting 
payment. Then, if payment is not received by the close of business 
on the same day, the bill (if foreign) should be noted for dishonour. 

It is not usual to ‘protest a bill until the customer gives instruc- 
tions for this to be done. It is sufficient if the bill is noted at once. 
(See Chapter 18.) 

When documents attached to a bill are to be given up on pay- 
ment, the collecting banker should hand over the documents only, 
if he is paid in cash or by a banker’s draft or marked cheque, unless, 
of course, he has any special instructions in this regard from the 
person on whose behalf the proceeds are being collected. 
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Use of Bank Crossing Stamp 

When a banker sends a cheque or bill for collection through an 
agent or through the clearing, he impresses the bank’s name and 
address on the instrument with a rubber stamp. 

Such stamping does not entitle the banker to the protection, of 
s. 82 if a cheque so stamped was not already crossed when received 
by him. If, however, the cheque after being stamped is lost or 
stolen and is negotiated, the presence of the stamp would possibly 
be held to constitute notice to a transferee that the cheque was 
being wrongly dealt with. 

Treatment of Unpaid Cheques and Bills 

When a cheque or bill is returned unpaid, the collecting, banker 
should at once notify his customer, otherwise he is liable for negli- 
gence if such notice of dishonour is not given within the time 
required by the Act. As a rule, cheques and bills returned unpaid 
are forwarded to the customer with a covering letter giving the reason 
for the return. 

The banker is entitled to debit his customer’s account with 
the amount of a returned cheque, even though the cheque may not 
have been indorsed by the customer, or even though it may have 
been cashed for him, or have been expressly paid in to reduce a loan 
or overdraft granted by the banker. 

When a cheque is returned with an answer such as " Refer to 
Drawer, please re-present ”, or " Effects not cleared ”, or when an 
unpaid cheque or bill is recalled by the drawee banker by letter, 
telegram or telephone for re-presentment, the collecting banker 
usually takes it upon himself to re-present the instrument without ' 
returning it to his customer. The same applies where the return 
is due to an obvious irregularity, c.g., mutilation or error in indorse- 
ment, which may be put right by tire confirmation of the collecting 
banker. 

But in all cases where a cheque is thus re-presented, the cus- 
tomer should be duly advised , otherwise, if the cheque is again 
returned, he may refuse to be debited on the ground that he was 
entitled to assume that the cheque was paid as he had not been 
duly advised of its first dishonour, and the banker may have to 
stand any loss that is attributable to his omission to give his 
customer such notice of dishonour. Apart from the need for thus 
giving the customer notice of dishonour, it is to the customer’s 
interests to be advised at once of the financial weakness of any 
persons with whom he is dealing. 

Even if a cheque or bill is dishonoured because of some small 
irregularity, notice should be given by the collecting banker to his 
customer. The irregularity may be merely an excuse for returning 
the. cheque because the drawer had no funds to meet it, in which 
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case the instrument may again be dishonoured when the irregularity 
is put right, and, if the banker has not given notice to his customer 
of the first dishonour, he may be held responsible for any loss 
sustained by the customer as a result of the delay. 

- When an unpaid cheque is one that has been cashed for a person 
who is not a customer, the collecting banker should not return the 
cheque itself to such person, but should send him notice of dishonour 
with a request for immediate payment of the amount. If the 
cheque itself is returned, the banker will be no longer a holder, and 
so unable to claim against the person for whom the cheque was 
cashed and prior parties. 


CHAPTER 17 

THE MACHINERY OF COLLECTION* 

The (great development of joint-stock banking and the wide use 
of cheques made essential some organization for the prompt settle- 
ment of the great number of claims and counter-claims arising be- 
tween the banks. This organization took the form of a system of 
clearings, whereby the claims of each bank on the others are quickly 
and conveniently settled by a process of set-off. The claims arising 
between banks in the same town are adjusted through local clearings, 
but the cancellation of claims between widely separated banks is 
effected through the more elaborate organization of the London 
Clearing, having its headquarters at the London Clearing House. 

English Local Clearings 

Local clearings in England and Wales are conducted between 
the banks in all places where more than one bank is represented. 
Most of these clearings are conducted without any formality at one 
or two fixed times during the day, when clerks from the various 
banks meet at one of the bank offices to exchange their claims 
(called " Bundles of Charges ”). The totals of the claims are agreed, 
and, at the end of the day, the net balance owing to or by' each 
bank is settled, usually by a transfer between the respective head 
offices. 

* The clearing system here discussed was that in force before the outbreak of war 
in 1939. As a result of the war, the arrangements were changed although the 
principles remain the same, and it is not possible to say what alterations, if any, 
will be made in the future. To meet war-time conditions, a central clearing was 
established at Stoke-on-Trent. To save paper and time, it was arranged for 
all cheques, etc., on the smaller clearing banks (Coutts, District, Glyn, National and 
Williams Deacons) to be listed together in most branches, and for all Town, Metro 
and Country cheques to be lumped together for remittance for settlement to the 
central clearing (except that Town cheques collected by Town Clearing Branches 
were dealt with in London). Also, the times allowed for collection (see p. 198) were 
increased by one or more days. 
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In certain large provincial centres — Birmingham, Bradford, 
Bristol, Hull, Leeds, Leicester, Liverpool, Manchester, Newcastle- 
on-Tyne, Nottingham and Sheffield — there are specially organized 
local clearing houses. In these towns the principal local branch 
of each bank acts as a local clearing agent for all branches of that 
bank in the clearing area, receiving from those branches cheques 
drawn on all other banks for clearance, and distributing among the 
branches cheques drawn thereon and received from the other banks. 
Bach branch is debited or credited through the head office with the 
amount due to or payable by it, and the net balance owing to or by 
each bank in respect of the local clearing is usually settled by 
transfer through the Clearing House Account at the local branch of 
the Bank of England. 

The London Clearing House 

Most cheques drawn on English banks are presented and 
collected through the London Clearing House. This clearing was 
established in 1775 between the London private bankers, the joint- 
stock banks* being admitted in 1S54. 

The general principle of the clearing is that cheques and certain 
other items payable at the various offices and branches of the 
English clearing banks are brought into one central depot where 
they can be conveniently • exchanged and set-off. Settlement of 
the “ difference ” or balance owing to or by each bank is effected 
by a transfer between that bank’s account and the Clearing House 
Account, both at the Bank of England. 

Despite the vast number of instruments handled and the vast 
totals of the transactions, the clearing works with precision, and not 
only effects great economy in the work of the banks, but also 
permits commercial transactions to be settled with a minimum 
of expense and delay. 

The London Clearing House originally dealt only with cheques 
payable in the City area, but it is now divided geographically into 
three sections : (a) The Town Clearing, which deals with cheques 
drawn on all banks in the central London or City area around the 
Bank of England, including the head offices of most of the banks ; 
(b) The Metropolitan Clearing, which deals with cheques drawn 
on all banks and branches outside the Town Clearing, but within a 
radius of about four miles ; and { c ) The Country Clearing, established 
in 1858 to deal with cheques drawn on bank branches that are out- 
side the range of the other two clearings. ' 

The Country clearing deals only with cheques, but the Town and 


* The members are now Bank oi England ; Barclays Bank, Ltd. ; Coutts & Co. ; 
District Bank, Ltd ; Glyn, Mills & Co. ; Lloyds Bank, Ltd. ; Martins Bank, Ltd. ; 
Midland Bank, Ltd ; National Bank, Ltd ; National Provincial Bank, Ltd. ; 
Westminster Bank, Ltd., and Williams Deacons Bank, Ltd. 
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Metropolitan clearings deal with cheques, bills and other claims. 
For convenience in sorting, and in order to avoid confusion, cheques 
belonging to the three groups are distinguished by the letters " T ”, 

" M ”, or C ” printed in the left-hand bottom comer. 

► 

The Town Clearing 

Two Town clearings are held twice daily. The morning clearing 
deals primarily with cheques and bills drawn upon the town offices 
of the respective clearing banks, which have been received by the 
morning post from home and foreign branches and correspondents, 
or which were received at the City offices on the previous day too 
late for presentation through that day’s Town clearing. The larger 
afternoon clearing Govers cheques and bills received at the various 
City offices of the clearing banks during the day, and also items 
received from Metropolitan and suburban branches for special 
presentment. 

The cheques and bills on other London banks which each head 
office receives from its branches are listed by the latter on separate 
sheets for each clearing bank. These lists are agreed by the head 
office Clearing Departments on receipt, and their totals are machined 
or entered in a special “ Out-Clearing Book ” under the names of 
the respective banks, a grand total of the charges to be presented 
to each' of the other clearing banks being thus obtained. 

These bundles of cheques and bills — referred to as the present- 
ing bank’s " Out-clearing ” — are taken to the Clearing House by 
the “ Out-clearing ” clerks, by whom the items are handed to the 
“ In-clearing ” clerks of the drawee banks. The items each bank 
thus receives from all the other banks are collectively described as 
that bank's ‘ " In-clearing ”, and, on receipt, the amounts are 
machined and the totals relating to each bank verified with the 
total supplied by that bank’s “ Out-clearer These totals are 
then carried to the settlement sheet in the manner described below. 

The cheques received by each " In-clearer ” are taken to his 
head office for sorting and despatch to the various City offices on 
which they are drawn. Any returns must reach the Clearing House 
before 5 p.m. on ordinary days or 1.30 p.m. on Saturdays, and 
must be received by the clearers and their amount credited to the 
returning bank on the same -day by an adjustment on the Town 
clearing sheet. If returns are received by the head office too late 
for inclusion in the clearing, they must be despatched at once to 
the banks named in the crossings. 

The Metropolitan Clearing 

This deals with cheques, bills, etc., drawn on the Metropolitan 
branches of the clearing banks, and takes place once a day. 

The cheques exchanged between the representatives of the 
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various banks arc despatched (or pay.nc.nl to the branches on 
which they arc drawn. Metropolitan cheques for any reason 
returned unpaid must he returned by po-t on tin- day of presenta- 
tion direct to the bank or branch who'-e name appears in the crossing. 

The totals owing to or by each bank in respect of the Metropolitan 
clearing arc included in the Town clearing totals of the following 
business day. 

The Country Clearing 

The Country clearing deals with cheques drawn on the country 
branches of the clearing banks The branches Ibt on separate 
sheets all country cheque; drawn on each of the other clearing banks, 
and forward them to their head offices, where the totals are machined 
on special lists to arrive at a grand total of the " Out " charge to be 
presented to each of the other clearing banks. The " In ” country 
clearing received by each bank from all the other banks is sorted 
and machined at its head office, and ihc cheques on each branch 
arc thereafter forwarded by post for payment. The totals of the 
country clearing arc agreed between the “ In ” and " Out ” clcarers 
of each bank, and the grand balance struck between each bank and 
all the other banks is included in the Town clearing settlement of 
the next business day but one. 

Country clearing cheques returned unpaid must be sent direcl 
by the drawee branch to the branch of the presenting bank indicated 
in the crossing on the face of the cheque, a voucher giving the 
necessary particulars being forwarded on the same day to the head 
office of the drawee banker so that the amount may be allowed for 
in tire settlement. The branch to which the unpaid cheque is 
returned credits the amount to its head office or its clearing agent 
on the day of receipt, so that the head office or clearing agent may 
in due course credit the drawee banker in respect of the return. 

Since bills of exchange on country branches cannot be included 
in the Country' clearing, they' must be presented direct, if possible, 
through a branch or agent in the town where they are payable. 

The Clearing Settlement 

The grand totals of the morning Town clearing are agreed between 
each bank before the clearing clerks leave the Clearing House. 
The afternoon clearing proceeds until the door of the Clearing 
House is closed at the appointed time as an indication that no 
further cheques can be presented. The total of the cheques pre- 
sented in the second clearing is then ascertained and verified, and 
the balances which are owing to or by Cach bank are carried to a 
“ Clearing Summary Sheet ”. 

On this- sheet is entered also the balance of the Country clearing 
for the previous day but one, together with the balance of the. 
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Metropolitan clearing for the previous day, allowance for returns 
having been made in both cases. When the two columns of this 
sheet are totalled, the difference between the two totals gives the 
amount owing to or by each bank from or to the Clearing House 
as a whole, and this difference is settled by a transfer at the Bank 
of England between the account of that bank and the Clearing 
House Account. For purposes of this transfer a green or white 
ticket is used, a green ticket when a bank on balance has to receive 
from the Clearing House Account, and a white ticket when the bank 
has on balance to pay the Clearing House. 

Cheques, etc., on Banks outside the Clearings 

Cheques and bills on the many banks, discount houses, etc., 
which have offices in the City, but which are not members of the 
Clearing House, are described in practice as " Walks ”, by reason' 
of the fact that they are collected individually by walks-clerks 
whose business it is to make a round of the City from the respective 
head offices. The items to be collected in this way are listed by the 
various branches and correspondents of the banks on special 
“ Walks ” Clearing forms before despatch to the head office or 
clearing agent, and settlement of the totals involved is made between 
the banks either by transfers in their accounts or by bankers’ pay- 
ments which are passed through the Town clearing for payment. 

Cheques, dividend warrants, interest warrants and bank post 
bills on the Bank of England are dealt with by other banks in 
much the same way as " Walks The totals of such items 
received by the clearing banks from their branches and corre- 
spondents are recorded by the respective head offices in the Bank 
of England Book or Goldsmiths’ Book, together with any other 
articles which it is proposed to pay in to the Bank, as, for example, 
surplus or defaced Bank notes, gold and silver coin, etc. The 
articles are thereafter presented direct to the Bank, and their total, 
after verification, is credited to the account of the presenting bank. 
The Bank of England itself presents cheques on other banks through 
the Clearing House in the ordinary way : in other words, the Bank 
clears '' outwards ” but not “ inwards ”. 

Items Drawn on Scotch and Irish Banks 

* 

Cheques and bills drawn upon the London offices of Scotch and 
Irish banks are normally collected by individual presentation at 
the offices of the drawee banks much in the same way as other 
" Walks " cheques, and settlement is effected either by banker’s 
payment or by current account transfers. 

Cheques and- bills drawn upon the offices of Scotch and Irish 
banks in Scotland and Ireland are listed by the collecting branches 
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of the English banks on special forms, and forwarded to the respec- 
tive head offices as part of the day’s clearing. The articles are 
listed by the head office of each English bank and are sent for 
collection to the London office of the Scotch or Irish bank which 
acts as a clearing agent in its own country on behalf of the English 
bank. 

Time Allowed for Collecting Cheques* 

A banker collecting cheques for his customer must do so with 
due diligence. Cheques collected through one of the clearings must 
be presented in accordance with the rules of the particular clearing 
concerned, and failure by a banker to observe those rules in collect- 
ing crossed cheques will amount to negligence sufficient to render 
him liable to his customer for any loss that may ensue. 

In practice, City banks endeavour to present all Town clearing 
cheques on the day of receipt, for it is the custom to assume that 
all cheques paid in by customers at the City offices of the clearing 
banks are paid unless they are returned unpaid on the same day. 
Accordingly, if one of the Town clearing banks receives a cheque 
too late for presentment through the clearing, it is usual to present 
the cheque for marking at the bank upon which it is drawn. 
Cheques so marked are invariably paid on subsequent presentation. 
{See p. 177.) 

Cheques received by Country banks are forwarded for collection 
on the day of receipt, and in normal times are assumed paid if they 
are not returned after the lapse of three clear days in the case of 
Country cheques, and after two days in the case of Town and 
Metropolitan cheques. Scotch and Irish cheques normally take 
four or five days for presentment and payment, and it is therefore 
not safe to assume that they are paid until the lapse of at least a 
week. 

A collecting banker must present local cheques for payment 
not later than the business day following that upon which the 
cheques are received. As a general rule, such cheques are presented 
wherever it is possible on the day of receipt, but cheques which 
are received too late for presentation on that day must not be 
held over longer than the following day." 

When cheques are presented direct by a banker in one place 
to a banker in another ( i.e ., other than through the clearing), the 
cheques must be forwarded for collection not later than by the 
last post on the day following that on which the cheque is received, 
or by the first post thereafter if there is no post on that day. 


* See footnote, page 193. 




i CHAPTER 18 

THE DUTIES OF THE HOLDER 

The Bills of Exchange Act imposes upon the holder of a bill 
certain important duties , the neglect of which may have serious 
consequences for both himself and other parties to the bill. The 
main duties are : ( a ) to present the bill for acceptance and payment 
in accordance with the rules laid down in the Act ; (b) to note or 
protest the bill on dishonour, where necessary ; and (c) to give 
due notice of dishonour to all prior parties. 

If, through negligence, the holder omits or unduly delays to 
fulfil a statutory duty, the effect may be to discharge certain 
parties, not only in respect of their liability on the bill, but also in 
respect of the debt or other consideration for which the bill was 
given. Suppose that a bill at three months, drawn by Jones on 
Robinson, is given byjones to Brown in payment for goods. Brown 
indorses the bill to a holder who omits to present it for acceptance 
or for payment on the due date. If thereafter the holder cannot 
obtain payment from Robinson, both Brown and Jones are dis- 
charged from liability on the bill, while Brown is also freed as 
regards the consideration between himself and the negligent holder. 
And this is so even if Brown is not actually prejudiced by the 
holder’s omission to present the bill to the drawee ; e.g., where 
the drawee Robinson is insolvent. 

Where a bill is in the hands of an agent of the holder, that agent 
must exercise as much care in discharging the duties of the holder 
as is required in the case of the holder himself, and if by reason of 
the agent’s negligence the principal suffers loss, the agent will be 
liable to make good the loss to his principal. This point specially 
concerns bankers, who frequently undertake to present bills for 
acceptance and payment on behalf of customers. 

PRESENTMENT FOR ACCEPTANCE 
While a bill may be presented for acceptance by the drawer 
before issue, the duty usually falls upon the payee or a subsequent 
holder. But, subject to certain statutory exceptions shortly to be 
mentioned, it is not compulsory to present a bill for acceptance. 
The holder may await maturity and then present the bill for 
payment. As a rule, however, the holder presents a bill for 
acceptance as soon as possible (a) in order to secure the liability 
of the drawee by his signature on the instrument, for until the 
drawee signs he is not liable for due payment of the bill ; (b) because 
the signature of the acceptor on a bill increases the security for 
its due payment and makes the bill more readily negotiable ; 
(c) because, if the bill is not accepted by the drawee on presentment, 
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the holder obtains an immediate right of recourse against the 
drawer and any other parties. 

Requisites of a Valid Acceptance 

17. (1) The acceptance of a bill is the signification by the drawee of 
his assent to the order of the drawer. 

(2) An acceptance is invalid unless it complies with the following 
conditions, namely : 

(а) It must be written on the bill and be signed by the drawee. ■ 
The mere signature of the drawee without additional words is 
sufficient. 

(б) It must not express that the drawee will perform his promise 
by any other means than the payment of money. 

No one but the drawee can accept a bill, though his signature 
may be written by himself or by his duly authorized agent. 
Acceptance by anyone other than the drawee or his agent in the 
drawee’s name is either an unauthorized act or a forgery, while 
acceptance in his own name by anyone other than the drawee is of 
no effect as an acceptance (unless it is an acceptance for honour- 
see Chapter 19) although the signer may render himself liable as 
an indorser to a holder in due course. (See s. 56.) 

The signature to an acceptance need not, however, strictly 
conform to the name of the drawee. The two must be considered 
together, and the acceptance is valid if it is, in fact, that of the 
drawee by himself or his authorized agent. Thus, if a bill is drawn 
on " B. and Co.” whose proper style is ” A.B. & Co.”, an acceptance 
in the latter name is valid. 

If a bill is accepted by only one or some of two or more drawees, 
those who sign the acceptance are bound although the others are 
not. Similarly, acceptance by a partner in his own name of a bill 
addressed to a firm binds him but not the firm. But if a bill is 
addressed to Robinson, a partner in a firm, and Robinson accepts 
in the firm’s name, “ Brown & Robinson ”, be is personally liable 
as acceptor and the firm is not bound, because " Brown & 
Robinson ” is not the signature of the drawee. 

By s. 17 {2b), an acceptance is invalid if the acceptor undertakes 
to pay in any form other than in money, e.g., in Exchequer Bills, 
or in goods, or in silver bullion. 

Time when a Bill may be Accepted 

18. A bill may be accepted — 

(1) Before it has been signed by the drawer, or while otherwise 
incomplete. 

(2) When it is overdue, or after it has been dishonoured by a previous 
refusal to accept, or by non-payment : 

(3) When a bill payable after sight is dishonoured by non-acceptance, 
and the drawee subsequently accepts it, the holder, in the absence of any 
different agreement, is entitled to have the bill accepted as of the date of 
first presentment to the drawee for acceptance. 
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.Although s. 18 (1) allows an incomplete or inchoate hill to be 
accepted, an instrument that is lacking in a legal essential ( e.g 
the drawer's signature) will not be valid as a bill until the omission 
is rectified. The effect of the acceptance of a bill that is overdue 
is as if the acceptor had accepted a bill payable on demand : he is 
.immediately liable to pay the instrument. 

There is no presumption as to the exact date on which an 
undated acceptance was given ; but, in the absence of evidence 
to the contrary on the face of a bill, an acceptance is deemed to 
have been made before maturity and within a reasonable time 
after issue of the bill. 

S. 18 (3) is intended to secure that the holder of a bill that is 
dishonoured but subsequently accepted shall, as far as is possible, 
be placed in the same position as if there had been no dishonour. 
Hence, if a bill payable three months after sight is dishonoured 
by non-acceptance on the 1st June, but is subsequently accepted 
by the drawee on the 4th July, the holder may calculate the due 
date of the bill as from the 1st June, and so present it for payment 
on the 4th September. In the absence of this provision, the bill 
could not be presented for payment until the 7th October, in which 
case the holder would be prejudiced by being out of his money 
for an additional thirty-three days, while the acceptor would have 
the use of the funds for the same period. 

“ General ” and “ Qualified ” Acceptances 

Whereas the order from the drawer to the drawee must be 
unconditional and unqualified, s. 19 permits the drawee to qualify 
his acceptance : — 

19. — (1) An acceptance is either (a) generator (6) qualified. 

(2) A general acceptance assents -without qualification to the order of 
the drawer. A qualified acceptance in express terms varies the effect of 
the bill as drawn. 

In particular an acceptance is qualified which is — 

(а) Conditional, that is to say, which makes payment by the 
acceptor dependent on the fulfilment of a condition therein 
stated : 

(б) Partial, that is to say, an acceptance to pay part only of the 
amount for which the bill is drawn : 

(c) Local, that is to say, an acceptance to pay only at a particular 
specified place : 

An acceptance to pay at a particular place is a general acceptance 
unless it expressly states that the bill is to be paid there only and not 
elsewhere : 

(d) Qualified as to time : 

(e) The acceptance of some one or more of the drawees, but not 
of all. 

Although the drawer in making out his order must conform to 
a very rigid standard, the acceptor, without affecting the validity 
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of the instrument, can indicate how, where, and when he will pay 
the instrument, and, by the terms of his acceptance, can vary 
the effect of the bill as drawn, even to the extent of making the 
payment conditional. 

Wherever possible, however, an acceptance is to be construed 
as general and not qualified, and the insertion by the acceptor of a_ 
mere memorandum, e.g., a wrong due date, does not make an 
acceptance qualified. To constitute a qualification, words acfded 
to an acceptance must clearly vary the tenor of the bill and be 
capable of being clearly understood by the holder. 

The following are examples of the five classes of qualified 
acceptance : — 

(a) Conditional : “ Accepted payable on surrender of bills 
of lading ”, or " Accepted provided 20 Crown Mines Shares 
are sold ”. 


( b ) Partial, e.g., on a bill drawn for £100 : " Accepted payable 
for £50 only, James Brown ” ; "Accepted payable £50 in 
cash and £50 in goods”. The latter is valid as an 
acceptance for £50 only. 

(c) Local : An acceptance in the form " Accepted payable at 
the Northern Bank, Northtown”, is general, whereas 
any of the following are qualified as to place, i.e., local : 
“ Accepted payable at the Northern Bank, Northtown, 

• and not elsewhere ”, or “ Accepted payable only at the 
Northern Bank, Northtown ”, or “ Accepted payable 
at the Northern Bank, Northtown, and there only ”. 

{d) Qualified as to Time, e.g., on a bill drawn payable three 
months after date : " Accepted payable six months after 
date, James Brown ”. 

(e) Acceptance by some of several Drawees ; e.g., when a bill 
drawn on A, B, and C is accepted by A only. But if A 
has authority to accept for all the drawees and does so 
accept, then the acceptance is not qualified. 


A holder is not bound to take a qualified acceptance but may 
regard it as a dishonour of the bill. 

When a Bill must be Presented for Acceptance 


39. — (1) Where a bill is payable after sight, presentment for accep- 
tance is necessary in order to fix the maturity of the instrument. 

(2} Where a bill expressly stipulates that it shall be presented for 
acceptance, or where a bill is drawn payable elsewhere than at the 
residence or place of business of the drawee, it must be presented for 
acceptance before it can be presented for payment. 

(3) In no other case is presentment for acceptance necessary in order 
to render liable any party to the bill. 
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\ (4) Whcro the holder of a bill, drawn payable elsewhere than at the 

place of business or residence of the drawee, has no time, with the exercise 
of reasonable diligence, to present the bill for acceptance before presenting 
it for payment on the day that it falls due, the delay caused by presenting 
the bill for acceptance before presenting it for payment is excused, and 
does not discharge the drawer and indorsers. 

S. 39 (4) protects the holder of a domiciled bill that reaches 
him too late to give him time to present it for acceptance before 
maturity. Suppose a bill payable one month after date, drawn in 
New York on a Bristol firm, but made payable in London, reaches 
London on the date of maturity. As the holder must present the 
bill for acceptance at Bristol before presenting it for payment 'in 
London, the subsection excuses the delay that arises and ensures 
that the delay occasioned by the presentment for acceptance will 
not prejudice the holder’s rights against prior parties. 

Time for Presenting Bills after Sight 

As the maturity date of a bill payable after sight cannot be fixed 
until it is presented for acceptance, unreasonable delay in making 
presentment might prejudice the position of the drawer or of an 
indorser, e.g., where the holder delays for so long that, when the 
bill is presented, the drawee has become financially unable to pay it. 
Hence, s. 40 enacts that : — 

40. — (1) Subject to the provisions of this Act, when a bill payable 
after sight is negotiated, the holder must either present it for acceptance 
or negotiate it within a reasonable time. 

[Sea Section 41 (2) for the provisions .] 

(2) If he do not do so, the drawer and all indorsers prior to that 
holder are discharged. 

(3) In determining what is a reasonable time within the meaning oi 
this section, regard shall be had to the nature of the bill, the usage of 
trade with respect to similar bills, and the facts of the particular case. 

What is a reasonable time for the purposes of this section is a 
question of fact. If a person in London draws a bill at one month’s 
sight on another person, say, in Birmingham, the holder may not be 
guilty of unreasonable delay if he holds the bill for four days before 
presenting it for acceptance, whereas a delay of six months before 
negotiation or presentment for acceptance would probably be re- 
garded as sufficiently unreasonable to discharge the drawer and 
indorsers. 

Rules Governing Presentment for Acceptance 

41 . — ( 1 ) A bill is duly presented for acceptance which is presented in 
accordance with the following rules : 

(a) The presentment must he made by or on behalf of the holder 
1 to the drawee or to some person authorized to accept or refuse 

acceptance on his behalf at a reasonable hour on a business 
day and before the bill is overdue : 


! 
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(b) Where a bill is addressed to two or more drawees, who are not 
partners, presentment must be made to them all, unless one 
has authority to accept for all, then presentment may be made 
to him only : 

(c) Where the drawee is dead, presentment may be made to his 
personal representative : 

(d) Where the drawee is bankrupt, presentment may be made to 
him or to his trustee : 

(c) Where authorized by agreement or usage, a presentment 
through the post office is sufficient. 

There is no provision in this section (as there is in the case of 
presentment for payment) as to the place where a bill is to be pre- 
sented for acceptance. Usually, the place of presentment will 
be the address of the drawee as given on the bill, but, if the address 
is not so given, presentment' will be excused if the holder after 
exercising reasonable diligence cannot find the drawee. 

Where the drawee is a trader, it is usual to” present bills at his 
place of business, in which case placing them in a bill box or giving 
them to a clerk in the office constitutes a sufficient presentation to 
the drawee. But any such agent to whom a bill is presented must 
be some person who may reasonably be assumed to have authority 
to take and deal with a bill. It is not sufficient to hand in a bill 
to a maid or child at a private house. 

Presentment for acceptance must be made on a business day 
at a reasonable hour, i.e., during advertised banking hours in the 
case of a bank, or during usual and recognized business hours in the 
case of a trader. The term “ business day ” is defined by s. 92 : — 

92. Where, by this Act, the time limited for doing any act or thing . 

is less than three days, in reckoning time, non-business days are excluded. 

" Non-business days ” for the purposes of this Act mean — 

(a) Sunday, Good Friday, Christmas Day: 

(6J A bank holiday under the Bank Holidays Act, 1871, or Acts 
amending it : 

(c) A day appointed by Royal proclamation as a public fast or 
thanksgiving day. 

Any other day is a business day. 

In connection with s. 41 (16), reference should be made to s. 19 
(2c), from which it will be seen that, if one of two or more drawees, 
refuses to accept, the acceptance will be qualified and must be 
treated as such. 

By ss. 41 (lc) and 41 (lei), presentment for acceptance to the 
legal representatives of a deceased drawee, or to the trustee of a 
bankrupt drawer, is optional. It is, in fact, excused by s. 41 (2a), 
reproduced below , and the holder may treat the bill as dishonoured 
by non-acceptance. 

S. 41 (le) recognizes a common practice amongst merchants and 
banks of presenting bills by post for acceptance. 
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When Presentment for Acceptance is Excused 

\ 41. — (2) Presentment in accordance with these rules is excused, and 
a bill may be treated as dishonoured by non-acceptance — 

> (a) Where the drawee is dead or bankrupt, or is a fictitious person 

' or a person not having capacity to contract by bill : 

( b ) Where, after the exercise of reasonable diligence, such present- 
ment cannot be effected : 

, (c) Where, although the presentment has been irregular, acceptance 

has been refused on some other ground : 

(3) The fact that the holder has reason to believe that the bill, on 
presentment, will be dishonoured does not excuse presentment. 

Where presentment is not excused, there is an absolute duty on 
the holder to present ; presentment is not excused merely because 
the holder has good reason to believe that presentment may be 
useless or futile. 

Manner of Presenting for Acceptance 

By custom ( not by any provision in the Act), the drawee is 
allowed a period of twenty-four hours (exclusive of " non-business ” 
days) in which to accept or dishonour a bill left with him for 
acceptance. After this period, the drawee must hand the bill back 
to the presenter, or he may render himself liable for conversion, i.e., 
wrongful retention of the property of another. 

This does not mean that the drawee must send the bill to the 
presenter, for, in the absence of express arrangement between 
the parties or of an agreement to the contrary implied from the 
course of dealings between them, it is the duty of the holder to 
call for the bill after the expiration of the prescribed period. 

Holder’s Rights in regard to Qualified Acceptances 

44. — (1) The holder of a bill may refuse to take a qualified acceptance, 
and if he does not obtain an unqualified acceptance may treat the bill as 
dishonoured by non-acceptance. 

(2) Where a qualified acceptance is taken, and the drawer or an 
indorser has not expressly or impliedly authorized the holder to take a 
qualified acceptance, or does not subsequently assent thereto, such 
drawer or indorser is discharged from his liability on the bill. 

The provisions of this sub-section do not apply to a partial acceptance, 
whereof due notice has been given. Where a foreign bill has been accepted 
as to part, it must be protested as to the balance. 

(3) When the drawer or indorser of a bill receives notice of a qualified 
acceptance, and does not within a reasonable time express his dissent to 
the holder he shall be deemed to have assented thereto. 

Should the holder decide to take a qualified acceptance, he 
should give the other parties notice of the qualification and any 
such party who does not object to the qualification within a reason- 
able time will be deemed to have assented thereto [s. 44 (3)]. In 
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the case of a partial acceptance, however, the drawer and indorsers 
will not be discharged even if they object to the qualification, 
provided the holder gives them proper notice thereof 

PRESENTMENT FOR PAYMENT 

The rules regarding presentment for payment are of particular 
importance to bankers, as they have frequently to present bills 
for payment on behalf of their customers. As a collecting agent, 
a banker is liable for negligence or default on his own part, and 
(unless it is expressly agreed by tlic customer to the contrary) on 
the part of any agent or correspondent whom he employs to make 
the presentment. 

Presentment for payment is governed by different considerations 
from those affecting presentment for acceptance and these are 
material as bearing on the question whether the holder has or has 
not used reasonable diligence to effect presentment. Presentment 
for acceptance is personal, while presentment for payment is local. 
A bill must be presented for payment at the proper place (see 
p. 20S) and anyone authorized to do so can hand over the money. 
Presentment for acceptance must be to the drawee himself, for he 
has to write the acceptance ; but the place where it is presented to 
him is comparatively immaterial, for all he has to do is to take and 
sign the bill. Again (except in the case of demand drafts), the day 
for payment is a fixed day ; but there is no such fixity as to the 
day when it may suit the holder to present a bill for acceptance. 

' Usually, a Bill must be Presented for Payment 

45 . Subject to the provisions of this Act a bill must be duly presented 
for payment. If it be not so presented the drawer and indorsers shall be 
discharged. 

The provisions referred to are those contained in s. 46 (see 
below) which dispense with, or excuse delay in, presentment for 
payment. 

When a bill is given to the bolder in payment of a debt, the 
discharge of the drawer or of an indorser by failure to present for 
payment will also free him from the debt in respect of which he 
gave the bill. 

• But failure to present a bill for payment does not usually dis- 
charge the acceptor, for, by s. 52 : — 

52. — (1) When a bill is accepted generally presentment lor payment 
is not necessary in order to render the acceptor liable. 

(2) When by the terms of a qualified acceptance presentment for 
payment is required, the acceptor, in thb absence of an express stipulation 
to that effect, is not discharged by the omission to present the bill for 
payment on the day that it matures. 
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S. 52 (1) is based on the principle that a debtor (i.e., the 
acceptor) must seek out his creditor to pay a debt, and its effect 
is to prevent the acceptor from taking advantage of any irregularity 
in the presentment. But if a holder commenced action on a bill 
without having first presented it for payment, he would presumably 
have to bear the costs of the action. x 

S. 52 (2) indicates the sole case where the acceptor is discharged 
uf a bill is not presented for payment, i.e., if, in accordance with the 
terms of a qualified acceptance requiring it to be presented on its 
due date, it is not so presented. 

45. A bill is duly presented for payment which is presented in 
accordance with, the following rules : — 

(1) Where the bill is not payable on demand, presentment must be 
made on the day it falls due. 

(2) Where the bill is payable on demand, then, subject to the 
provisions of this Act, presentment must be made within a 
reasonable time after its issue in order to render the drawer 
liable, and within a reasonable tune after its indorsement, in 
order to render the indorser liable. 

In determining what is a reasonable time, regard shall be had to 
the nature of the bill, the usage of trade with regard to similar bills, 
and the facts of the particular case. 

The due date of a bill not payable on demand is calculated 
in accordance with the provisions of s. 14. (See Chapter 10.) 
S. 45 (2) is modified as regards the drawer of a cheque by s. 74. 
(See p. 126.) 

Who may Present for Payment 

45. — (3) Presentment must be made by the holder or by some person 
authorized to receive payment on his behalf at a reasonable hour on a 
■ business day, at the proper place, as hereinafter defined, either to the 
person designated by the bill as payer, or to some person authorized to 
pay or refuse payment on his behalf if with the exercise of reasonable 
diligence such person can there be found. 

Presentment for payment is invalid unless it is made by the 
holder or by some person authorized to receive payment on his 
behalf, and, as the acceptor’s obligation is to pay the person who 
can give a valid discharge for the payment, he may be called upon 
to pay again to the true owner if he pays a person who holds 
through a forgery. But the drawee of a cheque, i.e., the paying 
banker, is protected by s. 60 even in the case of a forgery, provided 
that he pays in good faith and in the ordinary course of his business. 
(See p. 171.) 

A holder whose title is defective, such as a finder or a thief %vho 
does’ no i claim through a forgery, can give a valid discharge to a 
drawee who pays in good faith. 
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Manner of Presenting for Payment , * n 

52.— (4) Where the holder of a hill presents it for payment, he s 
exhibit the bill to the person from whom he demands payment, an 
I.™ paid the holder shall forthwith deliver it up to the party paying it. 

The bill need not be delivered to the acceptor until payment 
has been made. In this respect, the provisions govermngpresen - 
ment for payment differ from those governing Presentment lor 
acceptance, for, as already stated, presentment for accepta 
involves handing the bill to the drawee, who is allowed a reasonab 
time (by custom, twenty-four hours) in which to accept or reliise. 

The rule that the drawee is entitled to possession of a bill 
payment operates also in the case of a cheque drawn on a a. ■ 
The paid instrument serves as a voucher and discharge betwe 
the person paying and the drawer. 

Although the rule is that presentment of a bill for payment mu 
be made personally by the holder or by some person authorized 
receive payment on his behalf, s. 45 (8) provides . 

45. — (g) Where authorized by agreement or usage, a presentmen 
through the post office is sufficient. 

Presentment of a bill by post would not be made unless the 
standing of the acceptor was beyond question, otherwise 
difficulty might arise in obtaining its return m the event of dishono • 
Hence, the usual practice is to send the bill to an agent or co 
spondent of the holder (or of his bank) in the town of paymen 
that the agent can present it to the acceptor. ' 

The holder of a bill who presents it by post is not liable or y 
delay not imputable to his fault, misconduct or neghgence. L e 
below, s. 46 (1).] / 

The Proper Place of Presentment. 

45. — (4) A bill is presented at the proper place : — 

[a) Where a place of payment is specified in the bill and the bill is 
there presented. 

lb) Where no place of payment is specified, but the address of 
drawee or acceptor is given in the bill, and the bill is tne 
presented. 

(c) Where no place of payment is specified and no address given, 
and the bill is presented at the drawee’s or acceptor s place 
business if known, and if not, at his ordinary residence 
known. „ 

fd) In any other case if presented to the drawee or acceptor 
wherever he can be found, or if presented at his last loioi 
place of business or residence. 

(5) Where a bill is presented at the proper place, and after the 
exercise of reasonable diligence no person authorized to pay or refu 
payment can be found there, no further presentment to the drawee 
acceptor is required. 
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The place of payment may be specified either by the drawer or 
by the acceptor, but, if neither indicates the place of payment, 
ss. 45 (4) (b), (c) and (d) must be strictly applied, and s. 45 (4d) 
applies only when all other places as specified m the Previous sub- 
sections are exhausted. Suppose, for example, that the bill does 
not specify a place of payment or the address of the drawee then 
s 45 (4rf) will apply only if the holder does not know the residence 
or place of business of the acceptor. If he does know either of these, 
presentment at any other place, e.g., during a chance meeting in 
the street, will not constitute a valid presentment. 

If a bill is accepted payable at the acceptor’s bank, presentment 
is valid only at the bank named, and presentment to the acceptor 
personally is invalid and insufficient. 

A biU accepted payable at a bank is duly presented for payment 
if presented to a clerk or official of the bank at or through the 
clearing house in the usual way. 

If alternative places of payment are specified, c.g the residence 
of the drawee and the address of his bank, presentment for pay- 
ment at either place is sufficient and valid. Again, suppose a bi 
addressed to "Mr. Brown, 4, Marlborough B°ad, Bnstol,^ is 
accepted generally by the drawee Brown, ® 

presents the bill at the address given but finds either (a) that the 
house is unoccupied, or (b) that Brown is not now living tore. In 
both cases the presentment for payment at the specffied address is 
sufficient ; no further presentment need be made before the holde 
applies to the other parties for payment. 

To Whom Presentment must be Made 

By s. 45 (3), presentment for payment must be made to the 
person designated as the payer or to some person authorized topy 
or refuse payment on his behalf. In this connection, s. 45 (6) 
and (7) further provide that : 

' 45 —ffil Where a bill is drawn upon, or accepted by two or mote 

persons iho^e not partners, and no place of payment is speofied, 
presentment must be made to them all. 

can be found. 

In regard to s. 45 (6), if two or more persons wh ° 
a bill are known to be partners in a trading firm, or sign as s , 
presentment may be made to one of them, for one p , 

implied authority to pay or refuse payment o a made 

himself and his co-partners. Otherwise, presentment must be made 

individually to each acceptor. 
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S. 45 (7) requires presentment to be made to the personal 
representatives only if no place of payment is specified in the bill ; 
i! such a place of payment is given, then presentment for payment 
must be made at that place, as provided by s. 45 (4a). 

The bankruptcy of the drawee or acceptor excuses presentment 
for acceptance [s. 41 (2)] but does not excuse presentment for 
payment. 

When Delay in Presentment for Payment is Excused 

It may happen that the holder of a bill, without any fault or 
negligence on his part, is unable to present the instrument for 
payment on the prescribed day. Then, by s. 46 (1) : — 

46. — (1) Delay in making presentment for payment is excused when 
the delay is caused by circumstances beyond the control of the holder, 
and not imputable to his default, misconduct, or negligence. When the 
cause of delay ceases to operate presentment must be made with reason- 
able diligence. 

This sub-section does not entirely excuse presentment for pay- 
ment, and presentment must be made with due diligence as soon 
as the disability is removed. If the town of payment is being 
besieged, "or is surrounded by floods, presentment is temporarily 
excused, but would have to be made as soon as the siege was raised 
or the 'floods abated. 

Delay in making presentment is excused where it is caused by 
fault or mistake on the part of the post office, provided the bill is 
dispatched by the holder in time to be presented to the drawee 
' in the ordinary circumstances on the date of maturity. (See 
above, “ Manner of Presenting for Payment ”.) 

When Presentment for Payment is Dispensed with 
46. — (2) Presentment for payment is dispensed with, — 

{a) Where, after the exercise of reasonable diligence presentment, 
as required by this Act, cannot be effected. 

' The fact that the holder has reason to believe that the bill 

will, on presentment, be dishonoured, does not dispense with 
'thehieCessity for presentment. 

(b) Where the drawee is a fictitious person. 

(c) As regartfe the drawer, where the drawee or acceptor is not 
bound, as Y^tween himself and the drawer, to accept or pay 
the bill, anal tho drawer has no reason to believe that the bill 
would be , T • if presented. 

, (<f) As regards ah- ’‘dorser, where the bill was accepted or made for 
. the aco. , * 1 ‘on of that indorser, and he has no reason to 

expect that the Ml would be paid if presented. 

(0 By waiver of -utment, express or implied. 

Different rules are laid own * n rcs P e ct of different parties. 
Jlie general rule is that failure ’ n t ^ ie P art °* t ^ ie bolder to present a 
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bill for payment frees the drawer and indorsers from liability. But 
clause (c) states the circumstances in which the drawer is not 
released from liability by failure on the part of the holder to present 
the bill ; clause (d) states the circumstances in which an indorser 
is not released, whilst clauses (a), (b) and (e) state the circumstances 
in which all parties remain liable despite non-presentation for 
payment. 

In Hardy v. Woodroofc, 1818, a note was made “ payable at 
Guildford ” where the drawee did not reside. After being presented 
without avail at two banks in tire town, it was treated as dishonoured. 
It was held that the presentment was excused because it could not 
be made after the exercise of reasonable diligence. 

Circumstances in which the holder has reason to believe that 
a bill will be dishonoured on presentment but which do not excuse 
such presentment arise, for example, where the acceptor has become 
bankrupt, or has informed the holder that he will not or cannot 
pay the instrument when it falls due. 

Presentment for payment is excused on the grounds that the 
drawee is a fictitious person if the bill is drawn on some person 
whose name has been inserted by the drawer by way of pretence 
only. In such a case, the bill may be treated as a bill or pro- 
missory note at the option of the holder, and there is no need to 
prove presentment for payment or dishonour before application 
for payment is made to the drawer or a prior indorser. 

S. 46 (2c) applies to cases in which the drawer, and not the 
holder, has reason to believe that the bill will not be paid if pre- 
sented. Hence, if a bill accepted for the accommodation of the 
drawer is indorsed by him to a holder, then, unless the drawer has 
supplied the acceptor -with funds to meet the bill, he cannot escape 
liability on the ground that the bill has not been duly presented. 
But presentment of such a bill must be made by the holder i e 
wishes to retain his rights against prior indorsers. 

It follows from s. 46 (2c), that failure to present a cheque for 
' payment does not release the drawer, if he has no funds at the Dana 


to meet it. - . ' , 

In like manner, clause {d) provides for the case where an ihdorser 
has ho reason to expect that a bill accepted for his accommodation 
will be paid if presented. In such circumstances, the holder neea 
not prove presentment for payment before proceeding o ai 
payment from the indorser. • . , A . ,, 

Nevertheless, the holder would be well advised to present the 
bill, even if he knows that it was made to accommodate an indorser, 
since the latter may have provided the acceptor with funds, while 
the bill must be presented if the holder wishes to preserve his 
rights against other indorsers and the drawer. _ 

In regard to clause (e), implied waiver will anse if the acceptor 
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or an indorser, knowing float the 

the bill lor payment on the due date, Mverft ■. I P m had not • 
pay the instrument ; or if the acceptor, kn g payment 

been presented, hands the holder a sum of money m part pay 

Express waiver will arise, for instance, _ where an 
accordance with s. 16 (2), adds after his dorser 

for payment waived This is effective only g 
so signing and subsequent parties. 

Loss of BUI does not Excuse Presentment for Payment 

The fact that a bill has been lost does not excuse 
for payment. The holder should pr^en a PY^ q{ perS ons 
tender the acceptor an indemnity aga instrument in cir- 

who may come into possession of the ongi where they 

cumstances which give them a right to sue on it, .g., 
have given value in good faith for the bill. 


CHAPTER 19 

DISHONOUR OF A BILL AND ITS CONSEQUENCES 


IP the holder of a bill has properly presented accept- 

ance or payment, and acceptance or payment is ret ’ nt 
is said to be dishonoured, by non-acceptance or by n -p ym 
as the case may be. 


Dishonour by Non-Acceptance 

It is usual, for reasons already given, for the holder to presen 
a bill for acceptance as soon as possible. If the bill is not accepted, 
he must treat it as dishonoured, in accordance vitn s. ■ 


42 .— (1) men a bill is duly presented for acceptance and is not 
accepted within the customary time, the person P TCS ™^PB hali lose 
it as dishonoured by non-acceptance. If he do not, the holder shall 
his right of recourse against the drawer and indorsers. 


By " customary time ” is meant from any business hour on the 
day of presentment to the close of business on the following busm 
day. In other words, the drawee is given about twenty-four n - 
during wliich to make up his mind whether or not to accept a 
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left with him for acceptance. In reckoning the twenty-four hours, 
“ non-business ” days are excluded. 

43. — (1) A bill is dishonoured by non-acceptance — 

(а) when it is duly presented tor acceptance, and such an acceptance 
as is prescribed by this Act is refused or cannot be obtained : or 

(б) when presentment for acceptance is excused and the bill is not 
accepted. 

(2) Subject to the provisions of this Act, when a bill is dishonoured 
by non-acceptance, an immediate right of recourse against the drawer 
and indorsers accrues to the holder, and no presentment for payment is 
necessary. 


It is not the duty of the acceptor to return the bill to the holder 
after acceptance or refusal to accept ; the holder must call for it. ^ 
Although “ such an acceptance as is prescribed by the Act 
js. 43 (la)] may be either general or qualified (s. 19), it is provided 


by s. 44 (1) that : — 

44 Ml The holder of a bill may refuse to take a qualified acceptance, 

and if he does not obtain an unqualified acceptance may treat the bill as 
dishonoured by non-acceptance. 

Dishonour by non-acceptance may, therefore, arise in four 
cases: (a) when acceptance is refused or cannot be obtained 
Ts. 43 (1)1 : lb) when the drawee does not accept withm the cus- 
tomary time rs 42 (1)1 ; (c) when the acceptance given is not 
in accordance with the Act [s. 43 (1)3 ; and (f)'vhen presentment 
for acceptance is excused [s. 41 (2) and s. 43 (1 )]. e P 
ment is excused, the holder’s immediate nght of recourse against 
prior parties [s. 43 (2)] arises although the bill has not been dis 

° n The e holder’s right of recourse is not the same ^ an immediate 
right of action. His right of recourse becomes a right of action 
only when he has complied with any conditions precedent lai 
down in the Act e.g., by giving notice of dishonour, or protesting 
when necessary (see below, pages 221-5). Wh<m he has comp le 
with these conditions, he has an immediate right of action against 
the drawer and indorsers, and he need not present the P y 

ment at the due date before commencing such an action. 

By s. 18 (2) and (3), a bill may be accepted after ^ has been 
previously dishonoured, but it is within the. holder s p 
permit the drawee to accept or not in such circumstances. 


Dishonour by Non-Payment 

47.— (1) A bill is dishonoured by non-pa>ment (a) when 

presented for payment and payment is refused or c , ■» 

( 6 ) when presentment is excused and the bill is overd dishonoured 

(2) Subject to the provisions of this Act, when a bdl is <hshonoureo 
by non-payment, an immediate right of recourse again 
indorsors accrues to the holder. 
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The " provisions of this Act ” here referred to are those relative 
to payment for honour contained in s. 68 (see p. 229). 

S. 47 (2) makes the consequences of dishonour by non-payment 
almost the same as in the case of dishonour bv non-acceptance. 
The holder has an immediaie right oi action against the drawer 
and indorsers, subject to his complying with any conditions pre- 
cedent, such as giving notice of dishonour and protesting where 
necessary. 

There is, however, one important difference. On dishonour 
by non-acceptance, there is no right of recourse against the draxcec, 
because he is not a party on the bill, whereas, on dishonour by non- 
payment, there is an immediate right of action against the drawee 
in his capacity of acceptor. And this right is not subject to any 
conditions precedent, as in the case of a right of action against the 
drawer or indorsers, for by s. 52 (3) : — 

52. — (3) In. order to render the acceptor of a bill liable it is not 

necessary to protest it, or that notice of dishonour should be given to him. 

When a bill is dishonoured by non-payment, action thereon 
cannot be taken until after the expiration of the last day of grace, 
and the right of action is limited, as in the case of any other simple 
contract, to six years from the time when the right of action first 
arises, i.e., from the date of dishonour. Right of action against the 
drawer or indorsers does not arise until notice of dishonour has 
been or ought to have been received by them. 

Notice of Dishonour 

One of the conditions precedent to the conversion of the holder’s 
right of recourse against prior parties to a bill into a right of action 
against them is the giving of due notice of dishonour to such parties. 
In this connection, s. 48 provides : — 

48. Subject to the provisions of this Act, when a bill has been 
dishonoured by non-acceptance or by non-payment, notice of dishonour 
must be given to the drawer and each indorser, and any drawer or 
indorser to whom such notice is not given is discharged ; Provided that — 
(1) Where a bill is dishonoured by non-acceptance, and notice of 
dishonour is not given, the rights of a holder in due course 
subsequent to the omission shall not be prejudiced by the 
omission. 

Ss. 39 and 46 (2) provide that in certain circumstances pre- 
sentment for acceptance or patrment may be unnecessary in order 
to charge the drawer tnd indorsers ; but if in such cases the holder 
chooses to present and', 'he bill is dishonoured, he must give notice 
of dishonour, unless thiS^is dispensed with by virtue of s. 48 (2), 
below. 

Where a bill has been ’’ • • ■ <-d by non-acceptance and is 

subsequently negotiated, the transferee may or may not be aware 
of the dishonour. But unless a transferee is a holder in due 
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course and, therefore, protected by s. 48 (1) above, he will be 
prejudiced by the omission to give due notice of dishonour and 
unable to sue any parties who have been discharged by the omission 
to give such notice. 

48. — (2) Where a bill is dishonoured by non-acceptance and due 
notice of dishonour is given, it shall not be necessary to give notice of a 
subsequent dishonour by non-payment unless the bill shall in the mean- 
time have been accepted. 


The effect of this sub-section is illustrated in the case where 
a three-months’ bill in the hands of a holder X is dishonoured 
by non-acceptance, and X, instead of immediately exercising his 
rights of recourse against the drawer and prior indorsers, gives 
them notice of dishonour and retains the bill until maturity, when 
he presents it to the drawee for payment. If the bill is again 
dishonoured, X need not give the drawer and indorsers notice of 
the dishonour by non-payment, unless the bill has in the meantime 
been accepted by the drawee. 

i The provisions concerning a valid and effectual notice of dis- 
honour are contained in s. 49, and may be considered under five 
headings : (a) Who may give notice of dishonour ; ( b ) Who 

benefits by the notice ; (c) The form of notice ; (d) To whom 
' '\ice must be given ; (e) When notice must be given. j 

^ jo May Give Notice of Dishonour 

f 49. Notice of dishonour in order to be valid and effectual must be 
jgiven in accordance -with the following rules : — 

(I) The notice must be given by or on behalf of the holder, or by 
or on behalf of an indorser who, at the time of giving it, is 
himself liable on the bill. 


(2) Notice of dishonour may be given by an agent either in his own 
name, or in the name of any party entitled to give notice 
whether that party be his principal or not. 


to 

! saij 

ir^no 

cft’eA 


Since notice must be given by or on behalf of the holder or an 
user, notice by a stranger to the bill does not constitute 
ffive notice to the person sought to be charged. But if notice 
ven by a person who purports to act as agent, the giving of notice 


^ me' be rat ^ le( ^ b y tbe principal and so made effective. 




Sven when, notice is given by or on behalf of an indorser, the 
. 1 >rser must be one who is liable on the bill at the time the notice 
! n 'lc la J t ven. Hence, effectual notice cannot be given by an indorser 
ls £ 10 . n recours, or an indorser who has himself been freed from 
i lily by the holder's delay in giving him notice. Suppose A, 
jiab> lv; nd C are successive indorsers of a dishonoured bill, and C gives 
b ai . ;e too late to B only. B cannot make up for the delay by at 
5 °ti :,rc ■ giving notice to A, for B, having been discharged by C’s delay 
pnce ma gving him notice, cannot give effectual notice to A. 
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In regard to s. 49 (2), if A, B and C are successive indorsers of 
a dishonoured bill, and C's agent gives notice to A, either in his 
own name or in the name of C or of B, the notice will be valid and 
effectual. 


"Who Benefits by Notice of Dishonour 

49. — (3) Where the notice is given by or on behalf of the holder, it 
enures for the benefit of all subsequent holders and all prior indorsers 
who have a right of recourse against the party to whom it is given. 

(4) Where notice is given by or on behalf of an indorser entitled to 
give notice as hereinbefore provided, it enures for the benefit of the 
holder and all indorsers subsequent to the party to whom notice is given, 

Suppose A, B, C and D are successive' indorsers of a bill, and 
that, on dishonour, D gives notice to A, and then.indorses the hill 
to E. B, C and E each receive the benefit of the notice, for E is 
a “ subsequent holder ", while B and C are prior indorsers with a 
right of recourse against A. 


Form of Notice of Dishonour 

49. — (5) The notice may be given in writing or by personal communi- 
cation, and may be given in any terms which sufficiently identify the hi. ’ 
and intimate that the bill has been dishonoured by non-acceptanc/ 
non-payment. r 

(6) The return of a dishonoured bill to the drawer or an indorse 

in point of form, deemed a sufficient notice of dishonour. \ 

(7) A written notice need not be signed, and an insufficient wij 

notice may be supplemented and validated by verbal communicsp 
A misdescription of the hill shall not vitiate the notice unless the jjn 
to whom the notice is given is in fact misled thereby. 1 $. 

.Notices of dishonour are construed liberally and scarcely^ 
written notice would be held to be bad on the ground of insufficiet 
in form. Notice is adequate whether given orally or in writiE 
or partly orally and partly in writing, provided the party recent 
the notice can have no difficulty in understanding its purport ^ 
the bill is sufficiently identified. 

COMMON FORM OF NOTICE OF DISHONOUR 


I hereby give you notice that a bill for /170 10s., dated the 1st jT 
19..., drawn by James Broum upon Andrew Sims, payable three 
after date and indorsed by you has this day been dishonoured by • 
acceptance. I request immediate payment of the said bill of /170 10s. , 
plus expenses, 3s. 6 d. 

Thomas Rbbinsc 

4th September, 19 

Collecting bankers return unpaid bills or cheques to t. 
customers with a covering memorandum that serves as a notiq 
dishonour. 
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To Whom Notice must be Given 

49. — (8) Where notice of dishonour is required to be given to any 
person, it may be given either to the party himself, or to his agent in 
that behalf. 

(9) Where the drawer or indorser is dead, and the party giving 
notice knows it, the notice must be given to a personal representative 
if such there be, and with the exercise of reasonable diligence he can 
be found. 

(10) Where the drawer or indorser is bankrupt, notice may be 
given either to the party himself or to the trustee. 

(11) Where there are two or more drawers or indorsers who are 
not partners, notice must be given to each of them, unless one of them 
has authority to receive such notice for the others. 

Although the Act does not specify the -place at which notice 
must be given, it would appear that, where the party to be notified 
is a trader, notice is effectual if left at or forwarded to his place 
of business. If the party is not a trader, notice should be sent 
to or left at his private residence. 

When Notice is to be Given 

49. — (12) The notice may be given as soon as the bill is dis- 
honoured and must be given within a reasonable time thereafter. 

’ In the absence of special circumstances notice is not deemed to 

Ej have been given within a reasonable time, unless — 

(a) Where the person giving and the person to receive notice 
reside in the same place, the notice is given or sent ofi in 

8 time to reach the latter on the day after the dishonour of the 

bill. 

( b ) Where the person giving and the person to receive notice 
reside in different places, the notice is sent off on the day 

‘ after the dishonour of the bill, if there be a post at a con- 

venient hour on that day, and if there be no such post on that 
day then by the next post thereafter. 

If a bill is dishonoured on Monday and the holder. A, desires 
to give notice of dishonour to an indorser, B, who resides in the 
same town, A must deliver or post the notice so that it reaches B 
not later than Tuesday. If A and B-dooiot live in the same town, 

A must post the letter of notice not later than Tuesday, unless 
isgj there is no post on that day, when he must send off the letter by 
itiaj the first post thereafter. 

j S. 92 provides that no account need be taken of “ non-business 
ind c days " in estimating the correct time for giving notice of dis- 
is honour, so that, if A’s bill is dishonoured on a Saturday, A need 
take no account of the Sunday in calculating the time he has for 
ij^: giving or sending off notice of dishonour. 

B 5 , The provisions of s. 49 (12) apply only in the absence oj special 
p <0 (! circumstances, and evidence is admissible to show that notice was 
^‘ unavoidably delayed. 

!n § 
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Notice Given by a Party 

49. — (14) Where a party to a bill receives due notice of dishonour, 
he has after the receipt of such notice the same period of time for giving 
notice to antecedent parties that the holder has after the dishonour. 

la other words, each party who receives doe notice is, for the 
purpose of giving notice to prior parties, placed in a position 
similar to that of the holder. Suppose A, B and G are successive 
indorsers of a bill, and C, the holder in whose hands it is dis- 
honoured, gives due notice to B. B has thereafter the same time 
within which to give notice to A as if he (B) were the holder of the 
bill. But if B does not give due notice to A, A will be discharged, 
so C should give notice to both A and B if he wishes to be sure of 
his rights against them both. In other words, a holder who wishes 
to secure his rights against all prior parties should give notice to 
all, remote or immediate. But he must give such notice to each 
prior party within the same time as he is allowed for giving notice 
to his immediate party. 

Similarly, an intermediate party can safeguard his rights against 
all prior parties only by himself giving due notice to them all, unless 
be knows that due notice. has boon given to all such parties by the 
holder, or is satisfied that notice will be duly passed on by the 
parties who precede him in order of liability. 

Bill in the Hands of an Agent 

49. — (13) Where a bill when dishonoured is in the hands of an 
agent, he may either himself give notice to the parties liable on the 
bill, or he may give notice to his principal, if he give notice to his 
principal, he must do so within the same time as if he were the holder, 
and the principal upon receipt of such notice has himself the same 
time for giving notice as if the agent had been an independent holder. 

These provisions are of special importance to bankers, who 
frequently have to make use of the services of agents in presenting 
bills for payment. One effect is that the Head Office of a bank 
and each branch have the same time as any party liable 'within 
which to give notice of dishonour. 

Suppose a bill payable in London is sent by a country branch 
to its London office for presentment for payment, and is dis- 
honoured, notice of dishonour being sent off on the same day by 
the London Office to the country branch. The latter can send 
off notice to the holder nothin the time allowed by s. 49 (12), supra. 

Delay in Giving Notice 

If the holder 'is unable, through no fault of his own, to give 
notice of dishonour within the time laid down in s. 49 (12), the delay 
is excused by s. 50 (1) : — 

50, — (I) Delay in giving notice of dishonour is excused where 
the delay is caused by circumstances beyond the control of the party 
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giving notice, and not imputable to Ins default, misconduct, or negligence. 
When the cause of delay ceases to operate the notice must be given 
with reasonable diligence. 

.If the holder does not know the address of the party to whom' 
notice is to be given, he must do his best to find it, and delay caused 
by making the necessary inquiries will be excused. Delay will also 
be excused if the drawer or an indorser has given a wrong address. 

Where the delay in giving notice is caused by the negligence of 
the party to whom notice is sent, then, although the notice will 
operate in'favour of the sender and consequently make the recipient' 
liable, the recipient will be unable to give an effectual notice to 
prior parties, and they will not be bound unless they have received 
due notice from some other party who is in a position to give effectual 
notice. 

49. — (15) Where a notice of dishonour is duly addressed and posted, 
the sender is deemed to have given due notice of dishonour, notwith- 
standing any miscarriage by the post office. 

When Notice is Dispensed with 

50. — (2) Notice of dishonour is dispensed with — 

(a) When, after the exercise of reasonable diligence, notice as 
required by this Act cannot be given to or does not reach 
the drawer or indorser sought to be charged : 

(b) By waiver express or implied. Notice of dishonour may 
be waived before the time of giving notice has arrived, or 
after the omission to give due notice : 

(c) As regards the drawer in the following cases, namely, (1) 
where drawer and drawee are the same person, (2) where 
the drawee is a fictitious person or a person not having - 
capacity to contract, (3) where the drawer is the person 
to whom the bill is presented for payment, (4) where the 
drawee or acceptor is as between himself and the drawer 
under no obligation to accept or pay the bill, (5) where the 
drawer has countermanded payment ; 

(d) As regards the indorser in the following cases, namely, (1) 
where the drawee is a fictitious person or a person not having 
capacity to contract and the indorser was aware of the fact 
at the time he indorsed the bill, (2) where the indorser is the 
person to whom the bill is presented for payment, (3) where 
the bill was accepted or made for bis accommodation. 

The fact that a party entitled to notice has reason to expect 
that the bill wall be dishonoured {e.g., where he knows that the^ 
acceptor is dead or bankrupt) does not release the holder from 
the duty of giving him notice. 

The giving of notice would be excused under s. 50 (2<i) if the 
holder had gone to a party’s place of business to give notice, but 
had found the place shut up or no one there to answer enquiries. ' 
On the other hand, the absence of an indorser’s address does not 
relieve the holder . of the duty of communicating with him, if 
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possible. So that, if the holder makes some enquiry, but does not 
take such steps as he reasonably might have done, the party entitled 
to notice will be discharged. Moreover, circumstances that excuse 
delay in giving notice of dishonour will not dispense with notice. 

' Waiver by an indorser of notice of dishonour, e.g., by writing 
after his signature “ Notice of dishonour waived ”, will operate in 
favour of all holders subsequent to that indorser. 

Whether there is an implied waiver must be determined from the 
circumstances, but it must, in any case, have been made by the 
person sought to be charged. If the drawer of a bill tells the holder 
that it will not be paid on presentment, the statement may operate 
as an implied Waiver of notice by the drawer, but it would not be 
effective against indorsers who had no notice of the waiver. 

Waiver of notice may also be implied where a party who has not 
received due notice makes a promise to pay if the holder wall give 
him time. But there will be no waiver if such a promise is made, 
or if part payment of the bill is made, under a mistake of fact. 
Thus, in MacTavish v. Michaels, 1912, an indorser was not given 
notice, of dishonour, but, in the mistaken belief that she was a joint 
acceptor of the bill, she made a part payment to the holder. It 
was held that, as there was no w r aiver of notice, the indorser was 
discharged by the failure to give her notice, and was entitled to a 
refund of the money paid. 

Although, in the case of the dishonour of a cheque by reason of 
insufficient funds, notice to the drawer is excused by virtue of 
clause (c) (4) of s. 50 (2), this clause does not excuse notice of dis- 
honour to an indorser of the cheque. 

The effect of clause 50 (2d) (2) was illustrated in Count v. 
Thompson, 1849, w'here the indorser of a bill became the executor of 
the acceptor. The bill was presented at maturity to the indorser 
for payment in his capacity of executor and was dishonoured by 
him. It was held that he was not, as indorser, entitled to notice of 
dishonour. 

Notice to Acceptor, Maker, Guarantor or Transferor by 
Delivery 

S. 52 (3) (see p. 295) provides that notice of dishonour need not 
. be given to, the acceptor of a bill. Nor need notice be given to a 
person who is not a party but has guaranteed the due payment of 
the. instrument by the party primarily liable ; although it is 
desirable that notice should be given in such a case. 

NOTING AND PROTEST 

When a bill has L%rn dishonoured by non-acceptance or non- 
payment, it is sometimek necessary to obtain official proof that it 
has been properly presented and dishonoured. 
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Noting 

The first step in obtaining such proof is known as “ noting ” the 
bill, a process whereby a notary public (generally a solicitor), 
attests to the dishonour by the drawee or acceptor. To do this, 
the notary’s clerk presents the bill a second time, and, if it is again 
dishonoured, makes a note or “ minute ” consisting of the initials 
of the notary, the date, the charges for noting and a reference or 
mark to the register of the notary, where a cop}' of the bill and the 
particulars of the noting are kept. He also attaches to the bill 
a slip on which is written the answer, if any, given by the drawee 
or acceptor 

Protest 

A protest is a declaration by a notary under seal that a specified 
bill (a copy of which is usually given on the back) has been refused 
acceptance or payment, and that the holder intends to recover all 
the expenses incurred by him in consequence thereof. 

Protest is -accepted as evidence of dishonour in any country. 
In this country, it is compulsory on the dishonour of a foreign bill 
[s. 51 (2)], while it is desirable to protest even an inland bill if it 
bears foreign indorsements, so that the foreign parties can be given 
proof of dishonour and recourse preserved against them. 

Although a bill is usually noted first and protested later, noting 
is not an essential preliminary to protest. A bill may be protested 
within the prescribed time without first having been noted. The 
advantage of noting is that, once it has been done, the more formal 
protest may be completed at leisure as of the name date as the 
noting. (See s. 93 below.) 

5t. — (7) A protest must contain a copy of the bill, and must be 
signed by the notary making it, and must specify — 

. (a) The person at -whose request the bill is protested : 

(6) The place and date of protest, the cause or reason for pro- 
testing the bill, the demand made, and the answer given, 
if any, or the fact that the drawee or acceptor could not 
be found. 

SPECIMEN PROTEST FOR NON-ACCEPTANCE 

On this the 7th day of September, One thousand nine hundred and , 

at the request of James Brown, of the City of Birmingham, Grocer, and 
holder of the original bill of exchange, a true copy of which is on the other 
side written, I, Thomas Robinson, of the said City, Notary Public, by lawful 
authority duly admitted and sworn, did produce and exhibit the said original 
bill of exchange to Henry Abbott, on whom it was drawn, at 17 East Street, 
Norlhtown, for his acceptance, and demanded acceptance thereof, to which 
he replied that "Reference should be made to the Drawer, William Bums ”. 

Wherefore I, the said Notary at the request aforesaid, did protest and 
by these presents do solemnly protest against the drawer of the said bill 
of exchange and all parties thereto, and all others whom it doth or may 
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concern, lor exchange, re-exchange, and all costs, damages, charges and 
interest already incurred and to be hereafter incurred by reason of the 
non-acceptance of the said bill of exchange. 

Thus done and protested at Birmingham, 
in the presence of — 


STAMP 


Andrew Bennett, 

21 Park Drive, 
Birmingham, 
Clerk. 

Fred Barnes, 

11 The Causeway, 
Birmingham, 
Clerk. 


. Witnesses. 


Dated this 7th Day of September, 
One thousand nine hundred and 


Which I attest, 

Thomas Robinson, 
Notary Public, 

L. 179. 



The protest of a bill for non-payment is the same except for 
necessary modifications. 


When Inland Bills are Noted and Protested 

51.— (1) Where an inland bill has been dishonoured it may, if 
the holder think fit, be noted ior non-acceptance or non-payment, 
as the case may.be ; but it shall not be necessary to note or 'protest 
any such bill in order to preserve the recourse against the drawer or 
indorser. 

A holder who chooses to note an inland hill on dishonour may 
recover any expenses so incurred from any parties liable on the bill 
(s. 57, p. 225). But the expenses of protest of an inland bill can 
be recovered only where protest is necessary according to the 
Act, viz : (a) as a preliminary to acceptance 'of the bill for honour ; 
(6) as a preliminary to payment of the bill for honour ; (c) for 
purposes of summary diligence in Scotland ; (d) after dishonour 
by non-payment by an acceptor for honour. These matters are 
dealt with below. 

Noting and Protest of Foreign Bills 

51. — (2) Where a foreign bill, appearing on the face of it to be 
such, has been dishonoured by non-acceptance, it must be duly pro- 
tested for non-acceptance, and where such a bill, which has not been 
previously dishonoured by non-acceptance, is dishonoured by non- 
payment it must be duly protested for non-payment. If it be not 
so protested the drawer and indorsers are discharged. "Where a bill 
does not appear on the face of it to be a foreign bill, protest thereof 
in case of dishonour is unnecessary. 

A foreign bill that has been accepted as to part must be pro- 
tested in respect of the unaccepted balance [s. 44 (2)]. 

S. 51 (2) makes it compulsory to protest a foreign bill 
once only, either on dishonour by non-acceptance or on dishonour 
by non-payment, but, by s. 51 (3), the holder has the option of 
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obtaining a second protest on the dishonour of a bill by non- 
payment : — 

51. — (3) A bill which has been protested for non-acceptance may 
' be subsequently protested for non-payment. 

A protest such as is provided for by this sub-section may be 
necessary in order to charge a foreign drawer or indorser in liis 
own country, for in most foreign countries protest for non- 
acceptance does not excuse protest on subsequent non-payment. 

Although the drawer and indorsers are discharged by failure to 
protest a foreign bill, the liability of the acceptor is unaffected, for 
by s. 52 (3) 

52. — (3) In order to render the acceptor of a bill liable it is not 
necessary to protest it, or that notice of dishonour should be given to him. 

Time Allowed for a Protest 

S. 51 (4) of the Act of ISS2, as amended by s. 1 of the Bills of 
Exchange (Time of Noting) Act, 1917, provides that : — 

51. — (4) Subject to the provisions of this Act, when a bill is noted 
or protested, it may be noted on the day of its dishonour and must be 
^ noted not later than the next succeeding business day. When a bill has 
been duly noted, the protest may be subsequently extended as of the 
date of the noting. 

Although noting must be effected not later than the business 
day following the day of dishonour, s. 93 permits the formal protest 
(where it is required) to be extended at any subsequent time and 
antedated to the date of noting : — 

93. For the purposes of this Act, where a bill or note is required 
to bo protested within a specified time or before some further pro- 
ceeding is taken, it is sufficient that the bill has been noted for protest 
before the expiration of the specified time or the taking of the pro- 
ceeding ; and the formal protest may be extended at any time thereafter 
as of the date of the noting. 

(Refer to ss. 65 to 68.) 

Where Protest must be Made 

The general rule is that a bill must be protested at the place of 
dishonour, but s. 51 (6) specifies two exceptions : — 

51 (6) A bill must.be protested at the place where it is dis- 

honoured : Provided that— 

(a) When a bill is presented through the post office, and returned 
by post dishonoured, it may be protested at the place to 
which it is returned and on the day of its return if received 
during business hours, and if not received during business 
hours, then not later than the next business day : 

( b ) When a bill drawn payable at the place of business or residence 
of some person other than the drawee, has been dishonoured 
by non-acceptance, it must be protested for non-payment 
at the place where it is expressed to be payable, and no further 
presentment for payment to, or demand on, the drawee is 
necessary. 
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In regard to clause {a), suppose the holder of a bill who resides 
in Liverpool posts the bill to the drawee in Burnley for acceptance, 
and that the bill is returned dishonoured to the holder by post, 
reaching him on the day following dishonour. The bill may be 
protested in Liverpool on that day, or, if it is not received 
back during business hours, not later than the succeeding 
business day. 

In regard to clause (b), suppose a bill drawn on X in Burnley, 
but payable in Liverpool, is dishonoured on due presentment for 
acceptance at Burnley. On the daj' of maturity it must be protested 
for non-payment in Liverpool ■without any further presentment to, 
or demand upon, the drawee X. 


When Protest is Excused : Delay in Protesting 

51. — (9) Protest is dispensed with by any circumstance which 
would dispense with notice of dishonour. Delay in noting or pro- 
testing is excused when the delay is caused by circumstances beyond 
the control of the holder, and not imputable to his default, misconduct, 
or negligence. When the cause of delay ceases to operate the bill must 
be noted or protested with reasonable diligence. 

There is thus no need to protest a bill in the circumstances, 
prescribed by s. 50 (2), where notice of dishonour is dispensed with. 
The fact that delay in protesting a bill is excused does not dispense 
with protest, and this must be made as soon as the cause of delay 
ceases to operate. ' 

Householder’s Protest 

To cover circumstances where the services of a notary cannot 
be obtained, s. 94 provides that : — 

94. Where a dishonoured bill or note is authorized or required 
to be protested, and the services of a notary cannot be obtained at 
the place where the hill is dishonoured, any householder or substantial 
resident of the place may, in the presence of two witnesses, give a 
certificate, signed by them, attesting the dishonour of the bill, and the 
certificate shall in all respects operate as if it were a formal protest of 
the bill. 

The form given in Schedule 1 to this Act may be used with necessary 
modifications, and if used shall be sufficient. 

SPECIMEN HOUSEHOLDER'S PROTEST 

Know all men that I, James Brown (householder), of 17 East Street, 
Nortktoum , in the county of Northshire , in the United Kingdom, at the 
request of Thomas Robinson, there being no notary public available, did 
on the YUh day of June, 19..., at 11 The Close, North town, demand payment 
(or acceptance) of the bill of exchange hereunder written, from Henry 
, Arnold, to which demand he made answer " Refer to the Drawer ”, wherefore 
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I now, in the presence of Andrew Burns and Fred Jones, do protest the said 
bill of exchange. 

(Signed) James Brown. 

Witnesses : 

Andrew Burns, 

• ' 11 East Street, Norihtoum, 

Grocer. 

Fred Jones, 

143 North Road, Northtmvn. 

Clerk. 

(The bill itself should be annexed, or a copy of the bill and all that is 
written thereon should be underwritten.] 

Protest of a Lost Bill 

i 

The loss or destruction of a bill does not excuse the holder 
from his duty to protest, for by s. 51 (8) : — 

51. — (S) Where a bill is lost or destroyed, or is wrongly detained 
from the person entitled to hold it, protest may be made on a copy 
or written particulars thereof. 

Protest for Better Security 

51 — (5) Where the acceptor of a bill becomes bankrupt or insolvent 
or suspends payment before it matures, the holder may cause the bill 
to be protested for better security against the drawer and indorsers. 

A protest of this kind does not give the holder any right to 
sue the drawer or indorsers until the bill falls due and is dishonoured. 
It is, however, a necessary preliminary to the acceptance of the bill 
for honour. (See below.) 

How Damages on Dishonour are Assessed 

57. Where a bill is dishonoured, the measure of damages, which 
shall be deemed to be liquidated damages, shall be as follows : 

(1) The holder may recover from any party liable on the bill, 
and the drawer who has been compelled to pay the bill may 
recover from the acceptor, and an indorser who has been 
compelled to pay the bill may recover from the acceptor or 

' from the drawer, or from a prior indorser — 

(a) The amount of the bill : 

(b) Interest thereon from the time of presentment for 
payment if the bill is payable on demand, and from 
the maturity of the bill in any other case : 

(c) The expenses of noting, or, when protest is necessary, 
and the protest has been extended, the expenses of 
protest. 

(2) In the case of; a bill which has been dishonoured abroad, 
in lieu of the above damages, the holder may recover from 
the drawer or an indorser, ■ and the drawer or an indorser 
who hasbeen compelled to pay the bill may recover from any • 
party liable to him, the amount of the re-exchange with interest 
thereon until the time of payment. 


STAMP 
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(3) Where by this Act interest may be recovered as damages, 
such interest may, if justice requires it, be withheld wholly 
or in part, and where a bill is expressed to be payable with 
interest at a given rate, interest as damages may or may 
not be given at the same rate as interest proper. 

[Interest proper is defined in s. 9 {3).] 

" Re-exchange ”, under s. 57 (2), is the loss resulting from the 
dishonour of a bill in a country different from that where the bill was 
drawn or indorsed. It is made up of the sum for which a sight bill 
(drawn at the time and place of dishonour, at the then rate of 
exchange, on the place where the drawer or indorser sought to be 
charged resides) must be dTawn in order to realize at the place of 
dishonour (a) the amount of the dishonoured bill -plus (h) the 
expenses consequent on its dishonour. The latter include the 
expenses of protest, postage, customary commission and brokerage, 
and, when a re-draft is drawn, the cost of the stamp. 

A bill drawn for the re-exchange is called a " re-draft ” and any 
indorser who pays a re-draft may -in like maimer draw upon an 
' antecedent party. 

Suppose that Brown of New York sends a bill for £1,000 payable 
in London to his creditor, Robinson of Liverpool. On presentment 
for payment, the bill is dishonoured, and the expenses of noting, 
together with interest, amount to £4. Robinson can claim from 
Brown £1004, and may obtain payment thereof by drawing a sight 
bill (i.e., a "re-draft”) on Brown for that amount in dollars which 
will yield £1004 at the rate of exchange ruling on the date of dis- 
honour. Thus, if the rate of exchange at which Robinson’s banker 
would buy sight bilk on New York, on the date of dishonour was 
$3-86 per £1, the re-draft will be drawn for : 

$(1004 x 3-86) = $3880 (approx.). 


Referee in Case of Need 

15. The drawer of a bill and any indorser may insert therein the 
name of a person to whom the holder may resort in case of need, that 
is to say, in case the bill is dishonoured by non-acceptance or non- 
payment. Such person is called the referee in case of need. It is in 
the option of the holder to resort to the referee in case of need or not 
as he may think fit. 

The referee, sometimes described as a " drawee in case of need ” 
or simply as a “ case of need ”, is not a party to the bill (although 
he may_ become a paTty thereto by accepting for honour as pre- 
scribed in s. 65), and presentment to a referee in case of need after 
dishonour by non-acceptance or non-payment is optional and not 
compulsory. 
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ACCEPTANCE AND PAYMENT FOR HONOUR 
Acceptance for Honour 

65. — (1) Where a bill of exchange has been protested for dis- 
honour by non-acceptance, or protested for better security, and is 
not overdue, any person, not being a party already liable thereon, 
may, with the consent of the holder, intervene and accept the bill 
supra protest, for the honour of any party liable thereon, or for the 
honour of the person for whose account the bill is drawn. 

(2) A bill may be accepted for honour for part only of the sum for 
which it is drawn ; 

(3) An acceptance for honour supra protest in order to be valid 
must — 

(a) be written on the bill, and indicate that it is an acceptance 
for honour ; 

(b) be signed by the acceptor for honour. 

(4) Where an acceptance for honour docs not expressly state for 
whose honour it is made, it is deemed to be an acceptance for the 
honour of the drawer. 

(5) Where a bill payable after sight is accepted for honour, its 
maturity is calculated from the date of the noting for non-acceptance, 
and not from the date of the acceptance for honour. 

An acceptance of this kind is known as an acceptance for 
honour supra protest, since it can be admitted only after the bill 
has been protested, cither for non-acceptance or, where acceptance 
has been obtained, for better security. An overdue bill cannot be 
accepted for honour. 

Such an " intervention for honour as it is called, has the 
effect of staying the holder’s action against the other parties to the 
bill, and may be made, with the holder’s consent, by any person who 
is not already liable on the instrument. This implies that the drawee 
can accept for honour although he has previously refused to accept 
the bill in his capacity as a drawee, provided the consent of the 
holder is obtained. But unless the holder’s consent is obtained, the 
holder may exercise his usual remedies against any party to the bill 

It is usual for the acceptor to state for whose honour he accepts ; 
if he does not do so, his acceptance will be deemed to be given for 
' .the honour of the drawer. 

Although it is not legally necessary, an acceptance for honour 
is usually attested by a notarial act of honour recording the trans- 
action, and this is ahvays done where it may be necessary to charge 
a foreign drawer or indorser in his own country. 

S. 65 (5) operates in favour of the holder, for by making the 
date’ of noting for non-acceptance, and not the date of acceptance 
for honour, the sighting date of a bill payable after sight, it ensures 
that the holder does not suffer any postponement of the due date. 
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for non-payment at the place where it is expressed to be payable 
without further demand on the drawee [Section 51 {6b)] ; (6) the 
bill has been protested (or noted as a preliminary to protest) for 
non-payment ; (c) the acceptor for honour has received notice of 
these facts ; (d) the bill has been presented to the acceptor for 
honour for payment, and payment has been refused. 

Tiie position of an acceptor for honour thus differs from that of 
an ordinary acceptor. Presentment for payment is not necessary 
to make the latter liable unless his acceptance expressly provides 
that such presentment shall be. made, nor is notice of dishonour 
or protest of a bill necessary as a condition precedent to the right 
to sue an ordinary acceptor. 

Dishonour by Acceptor for Honour 

67. — (4) When a bill of exchange is dishonoured by the acceptor 
for honour it must bs protested for non-payment by him. 

This is one of tire four cases in which protest of an inland bill 
(as well as of a foreign bill) is compulsory. In the event of dis- 
honour by an ordinary acceptor, protest is optional in the case 
of an inland bill, but it is a necessary preliminary to action on a 
foreign bill. 

Payment for Honour 

The second form of intervention for honour is known as 
" payment for honour supra protest ” : — 

68. — (1) Where a bill has been protested for non-payment, any 
person may intervene and pay it supra protest for the honour of any 
party liable thereon, or for tire honour of the person for whose account 
the bill is drawn. 

(2) Where two or more persons offer to pay a bill for the honour 
of different parties, the person whose payment will discharge most 
parties to the bill shall have the preference. 

(3) Payment for honour supra protest, in order to operate as such 
and not as a mere voluntary payment; must be attested by a notarial 
act of honour which may be appended to the protest or form an 
extension of it. 

(4) The notarial act of honour must be founded on a declaration 
made by the payer for honour, or his agent in that behalf, declaring 
his intention to pay the bill for honour, and for whose honour he pays. 

Unlike acceptance for honour, payment for honour may be 
made _ by any person, including a party already liable on the bill, 
and whereas there can be no acceptance for honour of an overdue 
bill, payment for honour necessarily takes place at or after the 
maturity of the instrument- i.e., after the bill has been dishonoured 
by non-payment by the acceptor or by the acceptor for honour 
(if any). Moreover, while a notarial act of honour, though usual in 
practice, is not legally essential in the case of acceptance for honour. 
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it is compulsory in the case of payment for honour, in order to dis- 
tinguish the payment for honour from a mere voluntary payment, 
and to preserve the rights of the payer for honour against the party 
for whose honour he pays. 

Finally, the consent of the holder to payment for honour is 
not necessary, whereas he has the option of refusing an acceptance 
for honour. The holder cannot refuse payment for honour without 
prejudicing his rights on the instrument, for by s. 68 (7) : — 

68. — (7) Where the holder of a bill refuses to receive payment 
supra protest he shall lose his right of recourse against any party who 
would have been discharged by such payment. 

Suppose A draws a bill on B payable to C, which is successively 
indorsed by C, D, and E to F, the holder. X offers to pay F for 
the honour of C. If F refuses to accept this payment, he loses his 
rights against C, D and E, but he will still retain his right of re- 
course against A and B, for they would not have been discharged 
by the payment of the bill by or on behalf of C. 

Discharge of Parties by Payment Supra Protest 

68. — (5) Where a bill has been paid for honour, all parties snb- 
sequent to the party for whose honour it is paid are discharged, but 
the payer for honour is subrogated for, and succeeds to both the rights 
and duties of, the holder as regards the party for whose honour he pays, 
and all parties liable to that party. 

(6) The payer for honour on paying to the holder the amount of 
the bill and the notarial expenses incidental to its dishonour is entitled 
to receive both the bill itself and the protest. If the holder do not 
on demand deliver them up he shall be liable to the payer for honour 
in damages. 

Although neither acceptance nor payment for honour needs the 
consent of the person for whose honour intervention is made, the 
acceptor or payer for honour nevertheless has a right of action 
against the person, whose honour is protected as well as against 
an} 7 parties who are liable to that person. 

■ In illustration, of this, suppose a bill drawn by A on B payable 
to C, is successively indorsed by C, D, and E, to F the holder, and 
that, on dishonour, X pays supra protest for the honour of C. 
This payment discharges D and E, while the payer for honour, 
X, stands in the same position as C, the person for whose honour 
he paid, i.e., he has a right of recourse against A and B, but he 
must fulfil any duties of C in order to complete his right of action 
against A and B. In addition, X has a right of recovery against C. 

If a person intervenes and pays a bill for honour of the acceptor, 
he has no rights against any parties except the acceptor. But if 
a bill is accepted for the honour of the drawer and the acceptor 
for honour refuses to pay, a payer for honour of the drawer can 
recover from the drawer, but he has no right of action against 
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tile acceptor for honour, for the latter is not a party who is liable 
to the drawer. 

When the acceptor for honour pays a bill, his payment dis- 
charges all parties subsequent to the party for whose honour he 
accepted the bill. 

Re-Acceptance of Bills 

In this country, a bill cannot be re-accepted in order to postpone 
or extend its due date. A new contract is necessary under a 
fresh stamp. If it is possible to get the signatures of all the parties 
liable on the original .bill, a new bill should be drawn, otherwise, if 
the holder is willing to allow the acceptor time in which to pay, the 
bill should be presented when due, noted or protested as required, 
and held until the agreed date, notice of dishonour being given to 
all parties. 


CHAPTER 20 

DISCHARGE OF A BILL: CONFLICT OF. LAWS 

A bill may be said to be discharged when the rights and 
liabilities of all the parties thereon come to an end. This may 
happen in five ways : (1) by payment in due course ; (2) when 
the acceptor becomes the holder in his own right ; (3) by renun- 
ciation by the holder of his rights against the acceptor; (4) by 
cancellation by the holder or his agent ; (5) by material alteration 
without the consent of any party liable. 

Discharge by Payment in Due Course 

59. — (1) A bill is discharged by payment in due course by or on 
behalf of the drawee or acceptor. 

" Payment in due course ” means payment made at or after the 
maturity of the bill to the holder thereof in good faith and without 
notice that his title to the bill is defective. 

(2) Subject to the provisions hereinafter contained, when a bill 
is paid - by the drawer or an indorser it is not discharged ; but 

(а) Where a bill payable to, or to the order of, a third party 
is paid by the drawer, the drawer may enforce payment 
thereof against the acceptor, but may not reissue the bill. 

(б) Whore a bill is .paid by an indorser, or where a bill payable 
to drawer's order is paid by the drawer, the party paying 
it is remitted to his former rights as regards the acceptor 
or antecedent parties, and he may, if he thinks fit, strike 
out his own and subsequent indorsements, and again negotiate 
the bill. 

(3) Where an accommodation bill is paid in due course by the 
party accommodated the hill is discharged. 
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Unless the holder is witling to receive payment in any other 
form offered by the acceptor (c.g., by setting-off a debt), payment 
must be made in legal tender. 

Since " payment in due course " means payment made at or 
after maturity, payment by the acceptor before that date will not 
discharge the instrument, though it may operate to discharge the 
rights of parties thereto as between themselves. Hence, if a bill so 
paid is subsequently reissued by the acceptor in pursuance of his 
rights under s 37, any person who takes the bill will have a right of 
action against any parties whose names appear on the instrument. 

Payment of a bill is not made " in due course ” unless it is 
made to the holder of the bill or to a person duly authorized to 
receive payment on his behalf. Hence, payment of a bill (other 
than a cheque) made in good faith to a person who claims under a 
forged indorsement will not discharge the acceptor from liability 
to the true owner ; for a person who holds a bill under a forged 
indorsement is not a holder, he is a wrongful possessor. But 
if a bill when stolen is payable to bearer, the thief is a holder and 
payment to him or to his transferee in good faith is a valid discharge, 
for, by's. 3S (36), a person whose title is merely defective can give 
the payer a valid discharge. 

This general rule that payment in due course cannot be made 
to a person who holds under a forged indorsement does not apply 
to the payment of cheques by a banker, a matter which is treated 
in Chapter 15. 

Payment in due course must be made by or on behalf of the 
drawee or acceptor, and payment by another party does not dis- 
charge the bill. If a bill payable to a third party is paid by the 
drawer, he can still proceed against the acceptor ; but the drawer 
cannot reissue a bill that he has paid unless it is payable to his 
own order. On the other hand, an indorser who pays can still claim 
against any prior indorser, or against the drawer or the acceptor, 
and he may reissue the instrument if he thinks fit. 

Suppose a bill drawn 'by A and accepted by B is negotiated 
from the payee C to D, E, Und F, who successively indorse. When 
the bill is presented by. Flto B for payment, it is dishonoured, 
and F applies to the drawee. A, by whom the bill is paid. A can 
claim against B, but he cannot reissue the bill. But if the bill 
is paid by indorser D, he ma)y, if he thinks fit, strike out his own 
indorsement and therindorsej^ents of E and F, and again negotiate 
the instrument. Moreover, if yhe bill was originally payable to the 
order of the drawer A, and uW paid by him, A would stand in 
the same position as any btheA indorser who paid the instrument, 
t.e. he could strike out his own indorsement and any subsequent 
indorsements and again negotiate the bill. If a bill is overdue when 
i is reissued, no person taking it cW 1 become a holderm due course. 
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The general rule that a hilt to be discharged by payment in 
due course must be paid by the drawee or acceptor, is subject to 
the exception that an accommodation bill, by virtue of s. 59 (3), 
may be discharged by payment by the party accommodated. Suppose 
a bill drawn by A and accepted by B for the accommodation of a 
payee C is indorsed to D. Payment by C, the party accommodated, 
to D, or to any other holder, will discharge the bill, and C will have 
no right of recourse against either A or B. 

Part payment of a bill by the acceptor or the party accom- 
modated operates as a discharge pro tanto. 

Acceptor a Holder in his Own Right 

61. When the acceptor of a bill is or becomes the holder of it at 
or after its maturity, in his own right, the bill is discharged. 

When a bill is negotiated and comes into the hands of the 
acceptor at or after maturity, as holder in his own right, he is in 
the position of being both primarily liable and yet possessing all 
rights in the instrument. The rights and liabilities,' being vested- 
in the same person, cancel each other, and the bill is discharged. 

But if the acceptor holds the bill at maturity merely as executor, 
trustee or agent of another person (i.e., not in his own right), the bill 
is not discharged. Moreover, the acceptor in such a case would 
have every right to reissue the bill if it came into his hands (as 
executor, etc.) before its maturity. 

Renunciation of Rights by the Holder 

62. — (1) When the holder of a bill at or after its maturity absolutely 
and unconditionally renounces his rights against the acceptor the bill 
is discharged. 

The renunciation must be in writing, unless the bill is delivered up 
to the acceptor. 

(2) The liabilities of any party to a bill may in like manner be 
renounced by the holder before, at, or after its maturity ; but nothing 
in this section shall affect the rights of a holder in due course without 
notice of the renunciation. 

Thus, a bill is discharged if the holder at maturity tells the 
acceptor that he renounces all claims against him, and gives up the 
bill to him, or if the holder in wiling absolutely renounces his 
rights against the acceptor. But renunciation by the holder of his 
rights against any other party will not discharge the bill. Suppose 
that A is the payee and first indorser of a bill, and that B, C, and D 
are subsequent indorsers. If D renounces his rights against A, 
the renunciation will operate to discharge A and any indorsers 
subsequent to A, i.e., B and C, but it will not discharge the drawer 
and acceptor, who will still remain liable to D and to any subsequent 
holder. 



234 


PRINCIPLES OF BANKING 


A renunciation must be absolute and unconditional. A renun- 
ciation that is conditional on the happening of an event, e.g., a 
person’s death, does not become effective merely by the happening 
of that event. 

Effect of the Cancellation of a Bill 

63. — (1) Where a bill is intentionally cancelled by the holder or 
his agent and the cancellation is apparent thereon, the bill is discharged. 

The term " cancellation ” is not defined in the Act, but pre- 
sumably it covers any method which indicates an unmistakable 
intention to discharge the bill. If the bill is not actually destroyed, 
cancellation should be made effective by deleting with a pen the 
signature of the drawer, and of the acceptor (if any). As an addi- 
tional safeguard, the word " Cancelled ” may be written or stamped 
across the face of the bill. 

To be effective, cancellation of a bill must be apparent on the 
face thereof, and, if it is not so apparent, the bill will be valid 
in the hands of a holder in due course. 

This sub-section provides for the discharge of the whole bill 
by cancellation, but s. 63 (2) provides in addition for the discharge 
of any party to a bill by the intentional cancellation of his signature 
by the holder or his agent : — 

63. — (2) In like manner any party liable on a bill may be discharged 
by the intentional cancellation of his signature by the holder or his 
agent. In such case any indorser who would have had a right of recourse 
against the party whose signature is cancelled, is also discharged. 

Cancellation of the signature of a party will not operate as a 
discharge of the whole instrument. So, if A, B, C, and D are 
successive indorsers of a bill, and the holder E cancels B’s indorse- 
ment, B, C, and D are discharged, but A and all prior parties 
remain liable. 

.To be operative, any such cancellation must be intentional, 
for by s. 63 (3) : — 

63. — (3) A cancellation made unintentionally, or under a mistake, 
or without the authority of the holder, is inoperative ; but where a bill 
or any signature thereon appears to have been cancelled the burden 
of proof lies on the party who alleges that the cancellation was made 
unintentionally, or under a mistake, or without authority. 

This means that, although the apparent cancellation of a 
signature to a bill is prima facie deemed to be intentional, evidence 
may be admitted to prove that the cancellation was unintentional, 
or made by mistake, or without authority. 

In accordance with the provisions of this sub-section, the mere 
fact that the paying banker cancels the drawer’s signature on a 
cheque does not constitute an irrevocable discharge. The banker 
may mark the cheque " Cancelled in error ” and return it, provided 
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that he does so within the customary time in which he is allowed 
to decide whether he will pay or return the cheque. (See p. 179.) 

Discharge by Reason of Material Alteration 

S. 64 which deals with the discharge of a bill by material 
alteration has been discussed in Chapter 12. 

! 

Bills and the Limitation Act, 1939 

Since a bill of exchange is a simple contract, any action thereon 
is barred by the Limitation Act, 1939, after the lapse of six years 
from the time when the right of action first arose, unless such 
right is renewed by a written promise to pay, or by an acknowledg- 
ment of the existence of the debt (evidenced by the bill), signed by 
the party to be charged or by his authorized agent, or by any 
payment on account of principal or interest. 

If the right of action on a bill is thus barred, the holder as a 
rule has no remedy against any parties to the instrument. 

So far as the acceptor is concerned, the right of action on a 
bill payable after date or after sight arises when it becomes due. 
But where, by the terms of the acceptance, the bill must be 
presented for payment, the time runs from the date when the bill 
is so presented and payment is refused. 

In like manner, wherever the holder has to perform certain 
statutory duties before the right of action is complete, then the 
date when the cause of action first arises depends on the performance 
of those duties. As regards the drawer or an indorser, the giving 
of due notice of dishonour is essential to the completion of the 
holder’s right of action against them, so, as against these parties, 
the limiting period begins to run from the date on which notice 
of dishonour is given or despatched by the holder. 

In the case of a bill -payable on demand,, the time begins to run 
in favour of the drawer from the date of issue. 

Discharge of a Person in the Position of Surety 

Where a person signs a bill or note as a surety 7 for another 
person, a holder who learns of this relationship of principal and 
surety must exercise care in his dealings with such parties. Other- 
wise, if, without expressly - reserving his rights against a surety, 
he agrees to give time to the principal debtor, or waives his rights 
against him, the surety will be freed from liability. 

Moreover, the holder must not disregard the fact that, in effect, 
the drawer and indorsers of a bill are sureties for the acceptor, and 
that the indorsers are sureties for the drawer, the second indorser 
surety for the first indorser, and so on in order of liability. 

For these reasons, the holder of a bill must not enter into any 
arrangement with a prior party that v 7 ould conflict with the rights 
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of any subsequent party as a surety. For example, the holder will 
release the 'drawer and any indorsers if, without the knowledge 
or consent of such parties, he makes a binding agreement with the' 
acceptor to give him time within which to pay, or if he takes from 
the acceptor a new bill payable at a future time instead of a bill 
which has matured, or if, at the express request of the acceptor, 
he delays presentment of the bill for payment. In like manner, 
a holder who agrees to give time to the first indorser discharges 
all subsequent indorsers (who are in the position of sureties for the 
first indorser), but does not discharge the drawer or acceptor. 

Before an agreement to give time can operate as a discharge, 
it must be a binding agreement founded on consideration. But so 
long as the party seeking to be discharged can prove the existence 
of a possibly prejudicial agreement between the holder and the 
principal debtor, it does not matter whether he was in fact 
prejudiced by the arrangement or not. 


CONFLICT OF LAWS 


Conflict of laws in regard to bills of exchange arises because 
our law concerning bills differs from that of other countries. In 
this regard, s. 72 provides : — 

72. Where a bill drawn in one country is negotiated, accepted, 
or payable in another, the rights, duties, and liabilities of the parties 
thereto are determined as follows : 


(1) The validity of a bill as regards requisites in form is deter- 
mined by the law of the place of issue, and the validity as 
regards requisites in form of the supervening contracts, such 
as acceptance, or indorsement, or acceptance supra protest, 
/ is determined by the law of the place where such contract 
\ v was made. 


( 2 ) 


'.'^Provided that — 

Where a bill is issued out of the United Kingdom it } s 
\jiot invalid by Teason only that it is not stamped in 
accordance with the law of the place of issue : 
wLiere a bill, issued out of the United Kingdom, con- 
K . is, as regards requisites in form, to the law of w 
P r • d Kingdom, it may, for the .purpose of enforcing 
P a ju.., it thereof, be treated as valid as between ® 
persons 'who negotiate, hold, or become parties to it !D 
theVn d Kingdom. 

th‘^"S Ct the ’ -provisions of this Act, the interpretation 
in. >• > . acceptance, or acceptance svP 

in Knr +V»o liiUf O nlflCC 'W** 


/ protest of i 
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contract 


bill. 
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ie. 

an inland bill is indorsed in a 
‘lent shall as regards the pay® 
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(3) The duties of the holder with respect to presentment for 
acceptance or payment and the necessity for or sufficiency 
of a protest or notice of dishonour, or otherwise, are deter- 
mined by the law of the place where the act is done or the 
bill is dishonoured. 

(4) Where a bill is drawn out of but payable in the United Kingdom 
and the sum payable is not expressed in the currency of the 
United Kingdom, the amount shall, in the absence of some 
express stipulation, be calculated according to the rate of 
exchange for sight drafts at the place of payment on the day 
the bill is payable. 

(5) Where a bill is drawn in one country and is payable in another, 
the due date thereof is determined according to the law of 
the place where it is payable. 

Requisites as to Form 

By s. 72 (1), a bill which is valid as regards form according to * 
the law of its place of issue will be treated as valid in the English 
Courts ; but a bill which is not valid in form according to the law 
of the place of issue will, if negotiated or paid here, be treated as 
invalid by the Courts in this country also. 

This principle is subject to two exceptions. S. 72 (la) provides 
that a bill issued out of the United Kingdom is not invalid by 
reason only that it does not bear the stamp required in the country 
of issue. But the Stamp Act, 1891, requires a bill issued abroad 
to be stamped according to English law before it can be dealt 
with in this country, although the title of a bona fide holder is not 
affected because the bill was not stamped before being dealt with 
in this country, provided that it was duly stamped when negotiated 
to him. 

The second exception, provided for in s. 72 (1 b), is that a bill 
conforming to the requisites as to form required by the law of the 
United Kingdom, but contravening those of the country of issue, 
will be valid in the hands of a holder against all persons who-became 
parties thereto in the United Kingdom . But no action ckn be 
taken on such a bill against those who were parties to it in the 
country of issue. 

As regards transactions on the bill subsequent to its issue, s. 72 (1) 
provides that their validity is to be determined according to the 
law of the place where they are made. If an inland bill is 
negotiated abroad, any foreign indorsement thereon must comply 
with the law of the country where it was written, otherwise no 
action can be brought against the indorser in the English Courts, 
even though the indorsement satisfies the law of the * United 
Kingdom. But the person paying the bill need only satisfy himself 
that the indorsements conform to English law. 
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Due Date 

S. 72 (5) is important in the case of bills payable in countries 
that have no days of grace. Thus a bill drawn in the United 
Kingdom payable in Paris takes no days of grace as no days of 
grace are allowed in France, whereas days of grace are allowed on 
a bill drawn in France payable in this country. 

Consideration 

No action on a bill can succeed if it is based on a consideration 
that is void at English law, even though the consideration is valid 
in the place where the bill was drawn or given.* Thus, in Moults v. 
Owen, 1907, it was held that no action could be taken by the payee 
of a cheque that had been given in Monte Carlo (where gaming is 
not illegal) in consideration of a loan made for the purpose of 
gambling, for according to English law such consideration is void. 

But even though the issue or negotiation of a bill may have been 
tainted with a void consideration, this will not necessarily affect 
the rights of a subsequent holder for value, and the latter can 
generally enforce payment even though he had notice of the fact 
that the earlier consideration was void. If, however, the con- 
sideration was illegal, a subsequent holder for value cannot enforce 
payment against parties prior to the illegality unless he can prove 
that he had no notice thereof. 

Where a bill is signed by a person in pursuance of an agreement 
made by him after coming of age to repay a loan contracted during 
his infancy, the bill is completely void, and cannot be sued upon in 
any way. 


CHAPTER 21 
PROMISSORY NOTES 

The provisions of the Bills of Exchange Act, 1882, apply with 
necessary modifications to promissory notes (including bank notes), 
while ss. 83 to 89 of the Act contain provisions specially applicable 
to these notes. 

Legal Definition of a Promissory Note 

83. — (1) A promissory note is an unconditional promise in writing 
made by one person to another signed by the maker, engaging to pay. 
on demand or at a fixed or determinable future time, a sum certain in 
money, to, or to the order of, a specified person or to bearer. 

(2) An instrument in the form of a note payable to maker’s order 
is not a note within the meaning of this section unless and until it > s 
indorsed, by the 'maker, 

(3) A note is not invalid by reason only that it contains also a 
pledge of collateral security with authority to sell or dispose thereof. 

\ 
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Promissory Note Payable on Demand 


/llIPKESSED 
\ STAMP 

\ fid. J 

£50 London, 17 th September, 19 

On demand I promise to pay to James Brown 

1 or order the sum of fifty pounds for value received. 

Thomas Robinson. 

Promissory Note Payable after Date 

( nlmgEn 

: l STAMP 

! V h- J 

£100 London, 27 th September, 19 

Two months' after date 1 promise to pay to j 
James Brown or order the sum of one hundred j 
pounds for value received. j 

Thomas Robinson. j 

Promissory 

Note after Date Payable with Interest at a 
Particular Place 

: f impressed' 

: \ STAMP 

£100 London, 17th September, 19 : 

Three months after date I promise to pay the 
Northern Bank, Limited, or order, at their North- j 
town Branch, the sum of one hundred pounds | 
with interest thereon at the rate of 5% per 1 
annum until payment. I 

. Thomas Robinson. j 


The . definition of a promissory note follows closely the 
definition of a bill of exchange, as analysed in Chapter 10. 

First, the promise must be unconditional, so that a note running 
" Nine years after date I promise to pay C £100 provided X shall 
not return to England " is invalid as a promissory note because 
the promise to pay is subject to a condition. Secondly, the instru- 
ment must be payable at a fixed or determinable future time, so that 
a note payable on a contingency is invalid, and the happening 
of the event does not cure the defect. Thus a promissory note 
payable “ Three months after the death of X " is valid because 
the time of payment is determinable although uncertain, but a note 
payable " Three months after the marriage of X " is invalid, for 
the marriage may never take place. 

Thirdly, the note must promise payment of a sum certain in 
money, which, by s. 9, includes a sum payable rvith interest or by 
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stated instalments or according to an. indicated or determinable 
rate of exchange. A specimen of a note payable with interest is 
given on p. 239. Sometimes the phrase “ with lawful interest ” 
is included instead of a precise indication of the rate to be charged. 
The rate of interest will then be such as is agreed between the parties, 
but if it is harsh or unconscionable, the Court will enforce payment 
of interest against the debtor only at what it regards as a reasonable 
rate. ' • ; 

Although the legal definition must be complied with, a promissory 
note need not be in any stereotyped form. So, a note running. 
" I, Thomas Robinson, promise to pay " is in order if it is made 
out by Thomas Robinson, even though his signature does not 
appear in the usual place at the foot of the note. Similarly, a note 
running, “ I do acknowledge myself to be indebted to A in £100 
to be paid on demand for value received ” is valid as a promissory 
note, since the words " to he paid ” embody a promise to pay. 

An I.O.U. [e.g., “ I.O.U. £20 for value received, Thomas Robin- 
son ”) is not a promissory note, unless it contains a promise to pay. 

In Kirkwood v. Carroll, 1903, a promissory note containing 
the following clause was held to be valid r "No time given to, 
or security taken from, or compensation entered into with, either 
party, shall prejudice the rights of the holder to proceed against 
any other party 

A note payable to the maker's order [s. 83 (2)] would be one 
running : “ On demand I promise to pay myself or order ”, but, 
as provided in the section, such an instrument is not valid as a 
promissory note unless and until it is indorsed by the maker. 
If the maker then indorses in blank, the note becomes payable 
to bearer, but if he indorses specially, the note becomes payable to 
order. 

Similarly, a note made by the maker in favour of himself and 
another person, or a joint note made by two or more persons in 
favour of one of their number, is not a valid note until it is indorsed 
by the payee who is also a maker. On the other hand, a joint 
and several note signed by two or more makers is valid if payable 
to one of their number even if the payee has not indorsed. (See 
p. 242.) 

Inland and Foreign Promissory Notes Distinguished 

83. — (4) A note which is, or on the face of it purports to be, both 
made and payable -within the British Islands is an inland note. Any 
other note is a foreign note. 

For the purposes of this section, the British Islands include 
< •* s ‘ e °f Ilian and the Channel Islands, as provided in s. 4. 

Hence, examples of foreign notes would be : (a) a note made in 
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Joint Promissory Note 


£200 London, 17f/t September, 19 

/ IMPRESSED 
l STAMP 

On demand we promise to pay James Brown 
j or order the sum of two hundred pounds for value 

/ received. 

Thomas Robinson. 

John Chambers. 

Joint and Several Promissory Note 


£100-10-0 London, 17 th September, 19 

} /' " \ 

: / IMP HESS CD 

: \ Stamp 

f VV 

Three months after date we jointly and severally j 
\ promise to pay James Brown or order the sum ; 

I of one hundred pounds, ten shillings, with lawful j 

/ interest thereon. | 

Thomas Robinson. '■ 

John Chambers. I 


A note signed by two or more makers is a joint and several 
note only if it is drawn either in the form provided for in s. 85 (2), 
i.e., " I promise to pay ” followed by two or more signatures, or in 
the form “ We jointly and severally promise to pay ”, followed 
by the signatures of the makers. (See specimen above.) 

A note running “ I, John Brown, promise to pay ”, signed 
by John Brown and another person Smith, is the note of John 
Brown only. Although Smith is not liable as a co-maker, he 
is liable as an indorser under s. 56. 

When two or more makers accept joint liability on a note, each 
is liable for the full amount, but the holder cannot recover in all 
more than the amount of the note, and he has only one right oj 
action. He may sue all the makers together or any of them indi- 
vidually, but, once he obtains judgment against one, he has no 
further remedy against the others, whether he recovers or not. 
Consequently, if action has to be taken on a joint note, all the 
makers should be sued together. 

With a joint and several promissory note, however, the holder 
may sue the makers together or one at a time until he has received 
the amount of the note. 

If one maker of a joint note dies, his estate is freed from 
liability ; but, if the note is joint and several, the deceased's estate 
remains liable until the note is paid. 

One maker of a joint or of a joint and several note who is com- 
pelled do pay it may look to his co-maker or co-makers for a con- 
tribution, and, if one maker of a joint or joint and several note is 
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sued, he may insist upon his co-maker or co-makers being intro- 
duced as a co-defendant or co-defendants in the action. 

A joint and several promissory note differs from a bill of exchange 
accepted by two or more drawees in that the. parties primarily 
liable on the note (i.e., the joint makers) are jointly and severally 
liable, whereas the joint acceptors of a bill of exchange (i.e., the 
parties primarily liable) are liable only jointly and cannot in any 
circumstances be liable severally. 

When a Note Payable on Demand is Overdue 

86. — (1) Where a note payable on demand has been indorsed, 
it must be presented for payment within a reasonable time of the 
indorsement. If it be not so presented the indorser is discharged. 

(2) In determining what is a reasonable time, regard shall be had 
, to the nature of the instrument, the usage of trade, and the facts of 

the particular case. 

(3) "Where a note payable on demand is negotiated, it is not deemed 
to be overdue, for the purpose of affecting the holder with defects of 
title of which he had no notice, by reason that it appears that a reason- 
able time for presenting it for payment has elapsed since its issue. 

By s. 10, a promissory note, like a bill of exchange, is payable 
on demand when expressed to be payable on demand, or at sight, 
or on presentation, or when no time for payment is expressed 
therein. The Act does not provide that the maker of a note 
is discharged to tire extent that he suffers damage through delay 
in presentment, as in the case of the drawer of a cheque. (See 
p. 126.) 

" Reasonable time ” does not in practice mean the same thing 
in regard to a note as it does in regard to a bill. First, because 
promissory notes issued by the banks (i.e., bank notes) may be in 
circulation for a long time before being presented for payment ; 
secondly, because promissory notes are frequently taken as cover 
for an advance, and, in estimating reasonable time, the character 
of the instrument as a continuing security must be taken into 
account. Hence, while twelve days has been held to be an 
unreasonable time before presentment of a cheque, it has been held 
that ten months is not an unreasonable time before presentment 
for payment of a note on demand held as a continuing security. 

Presentment for Payment 

A promissory note does not require acceptance. The rules 
regarding presentment for payment are thus set forth in s. 87 : — 

87 . — (t) Where a. promissory note is in the body of it made payable 
at a particular place, it must lie 'presented for payment at that, place 
in order to render the maker liable. In any other case, presentment 
lor payment is not necessary in order to render the maker liable. 
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(2) Presentment tor payment is necessary in order to render the _ 
indorser of a note liable. 

(3) Where a note is in the body of it made payable at a particular 
place, presentment at that place is necessary in order to render an 
indorser liable ; but when a place of payment is indicated by way 
of memorandum only, presentment at that place is sufficient to render 
the indorser liable, but a presentment to the maker elsewhere, if sufficient 
in other respects, shall also suffice. 

(Compare these with ss. 52, 45 and 46.) 

A note bearing the words " Payable at the Northern Bank, 
Northtown ”, under the maker’s signature, and not in the body of 
the note, need not be presented at the place indicated in order to 
render the maker and indorsers liable, though to retain the liability 
of the indorsers, the note must be presented to the maker some- 
where. 

In other respects the rules governing presentment for payment 
contained in s. 45, and also the circumstances in which presentment 
for payment is excused as set forth in s. 46, apply to promissory 
notes. 

Liability of the Maker 

88 . The maker of a promissory note by making it — 

(1) Engages that he will pay it according to its tenor ; 

(2) Is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to indorse. 

(Compare ss. 54 and 55.) 

The maker of a promissory note is the principal debtor or the 
party primarily liable on the instrument, and in this respect he 
differs from the drawer of a bill. In general, his liabilities and 
obligations correspond with those of the acceptor of a bill. 

The main distinction between a note and a bill is that the 
maker of a note is, and remains, the party' primarily liable thereon, 
whereas the drawer of a bill becomes secondarily liable when the 
drawee accepts and so assumes the primary liability. 

-In addition, there are the differences that (a) a note cannot 
be made conditionally, whereas a bill may be accepted conditionally ; 
(b) the maker and payee of a note are immediate parties in direct 
relationship with each other, whereas the acceptor and payee of a 
bill have no direct relationship (except where the bill is payable to 
the drawer’s order) ; (c) the maker of a note is discharged if the 
note is not presented for payment at the place mentioned in the 
body of the instrument, whereas the acceptor of a bill is not dis- 
charged by the omission to present at the place of payment, unless 
it is expressly stipulated that he will be discharged if the bill is 
not presented for payment at the place indicated. [Cf. s. 52 (2).] 

In the event of non-payment of a note, the measure of damages 



PROMISSORY NOTES 245 

.recoverable from the maker is determined as provided by s. 57. 
(See Chapter 19.) 

Persons who sign as Sureties 

j 

A bank sometimes advances money to a customer against a 
joint and several promissory note signed by him and one or more 
other persons who are regarded as sureties for the due payment 
of the instrument by the customer accommodated. Prima facie, 
each person so signing is a principal liable for the due payment of 
the instrument, but any person who, to the knowledge of the 
creditor, signs a note as a surety ‘may evade liability on proving 
that the creditor has not respected his position as a surety. In 
such circumstances, the ordinary rules relative to suretyship apply, 
and any special arrangement made without the surety’s knowledge 
by the creditor with the principal debtor in regard 'to payment, 
or any time given to the debtor, will discharge the surety. 

Thus, in one case, a joint and several promissory note was 
signed by A and B, B being merely a surety for A. The holder X, 
who knew of the relationship between the parties, arranged, without 
B’s knowledge, to give A, the principal debtor, extra time in which 
to pay the note. It was held that B was discharged in respect of 
his liability on the instrument. 

Promissory Notes and the Law Relating to Bills 

89. — (1) Subject to the provisions in tins part and, except as by 
this section provided, the provisions of this Act relating to bills of 
exchange apply, with the necessary modifications, to promissory notes. 

(2) In applying those provisions the maker of a note shall be deemed 
to correspond with the acceptor of a bill, and the first indorser of a note 
shall be deemed to correspond with the drawer of an accepted bill payable 
to the drawer's order. 

(3) The following provisions as to bills do not apply to notes ; 
namely, provisions relating to — 

(it) Presentment for acceptance ; 

(6) Acceptance ; 

(c) Acceptance supra protest ; 

(d) Bills in a set. 

(4) Where a foreign note is dishonoured, protest thereof is un- 
necessary. 

By this section, the provisions of the Act respecting the calcula- 
tion of due date (including the provisions respecting days of grace) 
apply to promissory notes as they do to bills of exchange. As a 
promissory note is not accepted, the period of a note payable after 
sight is deemed to begin to run from , the date on which the 
instrument is first exhibited to the maker. 



246 PRINCIPLES OF BANKING 

When a Bill can be Treated as a Promissory Note 

5, — (2) Where in a bill drawer and drawee are the same person, 
or where the drawee is a fictitious person or a person not having capacity 
to contract, the holder may treat the instrument, at his option, either 
as a bill of exchange or as a promissory note. 

An instrument which can be treated as a promissory note need 
not be presented for acceptance, and, so far as the drawer is 
concerned, the holder is freed from his liability to prove presentment 
of the note for payment and to give the drawer notice of dishonour. 

This most frequently happens when the drawer and drawee of 
a bill are the same person, e.g., when the Manchester office of a 
firm draws a bill on the London office. In such a case, the holder 
may treat the instrument as a note payable in London of which 
the Manchester branch is maker, so that he need not present the 
instrument for acceptance, or give notice of dishonour to the 
Manchester branch if the instrument is not paid at maturity. 
Similarly, if the directors of a joint-stock company draw a bill 
in the name of the company and address the order "To the 
Cashier ”, the holder may treat the instrument as a note made by 
the company. 

Material Alteration of a Note 

In general, the rules regarding the material alteration of a bill 
apply also to a promissory note. The following have been held to 
be material alterations sufficient to avoid a note as against a party 
who has not assented to the alteration : the alteration of a joint 
note to a joint and several note ; the addition of a new maker to 
a joint and several note ; the erasure or cutting-off of the name of 
a maker from a joint and several note ; the alteration of the place 
of payment or the insertion of a place of payment where no such 
place was previously included ; the alteration of the stamp or 
date, and the alteration of the number on a bank note. 

On the other hand, the alteration of the words “ or bearei ” to 
" or order ”, or the addition of the words " on demand ” on a 
note in which no time for payment was expressed, have been held 
to be immaterial alterations insufficient to avoid the instrument 
as against any parties thereto. 

In Leeds and County Bank, Ltd. v. Walker, 18S3, it was held 
that s. 64 (which empowers the holder of a note that bears a non- 
apparent material alteration to enforce payment of the note accord- 
ing to its original tenor) does not apply to Bank of England notes. 

Lost Promissory Notes 

By virtue of s. 69, the maker of a lost note' may be compelled 
to give the holder a duplicate of the same tenor, provided that the 
holder gives a satisfactory indemnity against the claims of any 
person who may come into possession of the lost note. Moreover, 
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s. 70 provides that, if such an indemnity is given, the loss of a note 
cannot be set up as a defence to an action by the holder to recover 
the amount of the note from the maker or other parties thereto. 

This matter is of special importance in reference to lost bank 
notes. If the loser can give the issuing banker sufficient particulars 
to identify the note, he may claim a fresh note for the same amount 
on giving a satisfactory indemnity, as provided by s. 69. 

As bank notes are payable to bearer, the finder of a bank note 
has a good title against all the world except the loser, and, if the 
finder pays such a note away for value to a person who takes it 
as a holder in due course, t'.e., without notice that it has been lost, 
that holder has an absolute title to the note and even the original 
owner cannot reclaim it from him. Moreover, although the finder 
of a lost note cannot enforce payment from the issuing banker, a 
bona fide holder to whom the note has been transferred for value 
can insist upon payment. 

Payment of a note may be " stopped ” by giving full particulars 
thereof with instructions not to pay to the issuing banker, who will 
thereafter make careful inquiries as to the title of the holder if the 
note is presented for payment. But if the answers of the holder 
are satisfactory, the bank will be compelled to pay, though it may 
give the person registering the stop particulars of the circumstances * 
in which the note was paid. 

Destroyed or Damaged Notes 

Payment of notes that have been wholly destroyed may be 
claimed from the issuing bank if proof of the destruction and full 
particulars of the notes are given. Payment of partially destroj r ed 
notes may be claimed on returning them to the issuers. In both 
cases, the issuers will require a satisfactory indemnify from the , 
claimant to protect them against any subsequent claims. 


CHAPTER 22 

OTHER BANKING INSTRUMENTS 

In this chapter are briefly considered certain important instru- 
ments (other than cheques and bihs) with which a banker has to 
deal in the course of Ins business. 

/ 

Banker’s Drafts on Demand 

A Banker’s Draft on Demand is an order drawn, by a branch 
bank on its Head Office, by the Head Office on one of its branches, 
or by one branch upon another, instructing the drawee to pay a 
specified sum to a named payee or to his order. 
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As the drawer and drawee of a bankers draft are the same legal 
person, the instrument is not a cheque or a bill of exchange within 
the definitions in the Act. On the other hand, by virtue of s. 5 (2) 
the holder of a banker’s draft has the option of treating U either as a 
bill of exchange or as a promissory note. 

As a banker will not risk injury to his reputation by non-pay- 
ment of his own draft, payment of a banker's draft can be stopper! 
only in exceptional circumstances. c,g., when the banker is 
authoritatively notified that the instrument was lost or stolen 
before being indorsed by the payee, in which case the person 
applying for payment has no title. 

This general rule is, however, subject to the exception that, 
in some foreign countries, forged indorsements do not prevent 
the passing of a good title, so that an issuing banker in this country 
may in certain circumstances have to pay a draft even though it 
bears a forged indorsement. 

Although banker's drafts on demand are not cheques, they 
may be effectively crossed by virtue of the Bills of Exchange Act 
(18S2) Amendment Act, 1932, s. 1 of which provides that : — 

1. Sections seventy six to eighty two of the Bills of Exchange Act, 
1SS2, as amended by the Bills of Exchange (Crossed Cheques) Act, 1906, 
shall apply to a banker’s draft as if the draft were a cheque. 

For the purposes of this Section, the expression " banker's draft ” 
means a draft payable on demand drawn by or on behalf of a hank upon 
itself, whether payable at the head office or some other office of the bank. 

The crossing of a banker’s draft on demand operates, therefore, 
exactly in the same way as it would on a cheque, and bankers 
paying and collecting crossed banker’s drafts incur the same 
liabilities and enjoy the same protection as in the case of crossed 
cheques. A banker who pays a crossed banker's draft bearing a 
forged indorsement is protected by s. SO of the Act, if lie pays in 
accordance with the crossing, while a banker collecting a crossed 
banker's draft for a customer with no title or a defective title is not 
• liable to the true owner if he can bring himself within the protection 
of s. 82. 

As the Amendment Act of 1932 makes the Act of 1906 apply to 
banker’s drafts, a banker who collects such drafts is protected by 
s. 82 of the 1SS2 Act even if he creaits the drafts as cash before 
actually receiving payment thereof. 

In regard to uncrossed banker’s drafts on demand, the paying 
banker obtains no protection under the 1SS2 Act, for s. 60 applies 
only to cheques. Nevertheless, a banker who pays an uncrossed 
banker’s draft bearing a forged indorsement is protected by s. 19 
of the Stamp Act, 1853, which provides as follows : — 

19. Any draft or order drawn upon a banker for a sum of money 
payable to order on demand which shall, when presented for payment, 
purport to be indorsed by the person to whom the same shall be drawn 
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■ payable, shall be a sufficient authority to such banker to pay the amount 
oi such draft or order to the bearer thereof, and it shall not be incumbent 
on such banker to prove that such indorsement, or any subsequent 
indorsement, was made by or under the direction or authority of the 
person to whom the said draft or order was or is made payable, either 
by the drawer or any indorser thereof. 

The collecting banker receives no protection tinder any Act if 
he collects an uncrossed banker’s draft for a customer having no 
title or a defective title thereto. , 

The term *' banker’s draft ” does not include drafts on demand 
or after sight or after date drawn by one banker on another, for such 
instruments are valid cheques or bills of exchange, and as such are 
subject to all the statutory provisions applicable to those instru- 
ments. 

A banker's draft must not be made payable to bearer on demand, 
otherwise the issuing banker will render himself liable to a penalty 
under the Bank Charter Act, 1844. 


Conditional Orders to Pay 


Customers such as railway companies, government departments, 
friendly societies and local authorities sometimes draw on their 
bankers orders to pay which call for fulfilment of a condition before 
payment is to be made, and so do not conform to the legal require- 
ments of a cheque that it must be an unconditional order. The 
following is a specimen of such an instrument : — 



TO THE NORTHERN BANK LTD. 


Pay Thomas Robinson or Order, 
the sum of Twenty-five pounds , ten shillings. 
Provided the receipt below is duly signed, 
stamped, and dated. 



£25 10 0 For The Northern Railway Co., Ltd., 

James Brown, 

General Manager. 


Received of The Northern Railway Co., Ltd., the sum of. 



.. 2d.... 



STAMP 

Date 


£ 
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As an order worded in this form imposes a duty upon the paying 
banker to see that the direction is obeyed before payment is made, 
the insertion of such a condition precedent to payment prevents 
the document from being a cheque within the meaning of the Act. 
Moreover, it is doubtful whether a conditional order can strictly 
be regarded as being payable on demand, because payment cannot 
b a demanded until the condition has been fulfilled. A conditional 
order does not possess the essential characteristics of a negotiable 
instrument, for, even if made payable to order or to bearer, it 
cannot strictly be regarded as being negotiable or even transferable, 
since it would obviously be incongruous for a banker to pay 

anyone other than the payee who had given his receipt for the 
money. r 

or ^ er to Pay is to be regarded as conditional- only if 
e condition is imposed on the drawee banker and not merely on 
e payee. Hence, documents which are precisely similar in form 
o an ordinary cheque, but which bear on their face a note to the 
e ect that an attached receipt must be signed before the instrument 
is presented for payment, or merely such words as " The receipt at 
ack hereof must be signed, stamped, and dated ”, are not neces- 
conditional orders to pay. If the direction in these cases is 
addressed to the payee and not to the drawee-banker, the documents 
are cheques and fully negotiable instruments. 


evertheless, the position of the paying banker in such cases 
is a drmcult one, for, although the direction is clearly addressed 
J? , e P 3 :^; lt can be disregarded by the paying banker onfy 
at tne risk that the customer might contend that his instructions 
keen fully obeyed. Even if a receipt form is merely 
attached to or stamped on the back of a cheque, and no direction 
n T ?9 ei P t is to he signed before presentment, the 

P yjng anker would run considerable risk in ignoring the receipt, 
or e must see that his customer’s wishes are fulfilled so far as is 
reasonably possible. . 


_ bankers ordinarily insist on a complete discharge to 

hnf°+N ltl0nal °£ der before they will honour such an instrument, 
cf.l, / S0, S etimeS ex P enence difficulty in obtaining a receipt 
stamp from the payee, particularly where the latter has already 

custoLrT T f + h + t drawer - But 1116 banker’s duty is to his 
customer and not to the payee, so he incurs no liability by insisting 

customer^ 1011 . 0 ' SU t a d0Cument in accordance rvith tbf 
i in5tram ent is made payable to 

R&Sr of , the P^ee may be required in addition 

baSf SSS ££ SM£r that receipt appears on 

. Generally, a banker protects himself in respect of orders of 



OTHER BANKING INSTRUMENTS 


251 


this nature by taking a full mandate from his customer, embodying 
an indemnity covering him in respect of any loss of statutory 
protection (see below). 

Although a banker may incur liability to his customer if he 
fails to obtain a duly stamped receipt, he incurs no liability under 
the Stamp Acts for this omission. (See Chapter 23.) 

Dividend warrants sometimes bear a statement to the effect 
that they will not be paid after the lapse of three months (or 
other period) from the date of issue, unless they are specially 
indorsed or initialled by the secretary of the issuing body. In 
T hair l\r all v. Great Northern Railway, 1910, it was held that such 
a statement was addressed to the payee or holder and that it 
did not impose a condition on the drawee banker sufficient to 
make the document a conditional order. 

Protection of Bankers in respect of Conditional Orders 

If any direction inserted in an order to pay is such as to make 
the order to pay conditional, the effect is to deprive both the 
collecting and the paying banker of the protection afforded 
to them by the Bills of Exchange Act, 18S2, in respect of 
cheques. 

In the case of an open or uncrossed conditional order, neither 
the collecting nor the paying banker obtains any protection, as 
against the true owner, if the payee’s signature or an indorsement 
is forged or if the holder has no title or a defective title to the 
instrument. S. 60 of the Act will not protect the pajdng banker 
against a forged indorsement because it applies to cheques only, 
while s. 19 of the Stamp Act, 1S53, affords no protection because it 
refers only to drafts or orders drawn on a banker payable io order 
on demand, whereas a conditional order is not transferable and 
cannot, therefore, be payable to order, and it is doubtful if it can 
strictly be regarded as payable on demand. 

If a conditional order is crossed, the collecting and paying 
bankers are afforded protection by s. 17 of the Revenue Act, 1883, 
which reads as follows : — • 

17. Ss. 76 to 82. both inclusive, of the Bills of Exchange Act, 1882, 
and s. 25 of the Forgery Act, 1861, shall extend to any document issued 
by a customer of any banker, and intended to enable any person or body 
corporate to obtain payment from such banker of the sum mentioned 
in such document, and shall so extend in like manner as if the document 
were a cheque : Provided that nothing in this Act shall be deemed to 
render any such document a negotiable instrument. 

By virtue of this section, a paying banker incurs no liability 
to the true owner of a -crossed conditional order if he pays the 


<>— (0.368) 
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amount thereof to another banker in good faith and without 
negligence, and strictly in accordance with the crossing. In like 
manner, the collecting banker is protected if, in good faith and with- 
out negligence, he collects such an order for a customer. But the 
collecting banker’ receives no protection if he credits such an order 
as cash before receipt of advice of payment, since the Bills of 
Exchange (Crossed Cheques) Act, 1906, applies only to cheques 
proper. 

In view of the last clause of s. 17 that " nothing in this Act 
shall be deemed to render any such document a negotiable instru- 
ment ”, it is not clear whether paying and collecting bankers are 
protected in respect of a crossed conditional order which bear' 
evidence, in the form of more than one indorsement, of having 
been transferred. Most authorities consider that the word 
“ negotiable ” in the clause must be read as moaning " transferable " ; 
if this is the case, neither the paying nor the collecting banker is 
protected in respect of a conditional order that bears evidence of 
having been negotiated. 

The general position of bankers in regard to these documents 
is thus highly unsatisfactory, in spite of the fact that they are 
frequently met with in practice, and bankers therefore exercise 
great care in dealing with them. Paying bankers require customers 
who wish to issue conditional orders to give the bank an indemnity 
against the claims of the true owner of any such instrument paid 
by the bank to a person with a defective title or no title thereto. 

Orders issued by Local Authorities 

Conditional orders issued on account of local authorities intro- 
duce another complication because such orders are frequently 
drawn, not upon a banker, but upon a treasurer , who may or may 
not be the manager of the branch at which the account of the 
local authority is kept. 

The banker obtains no protection of any kind against the 
claims of the true owner if he pays or collects such a document to 
or for a holder having no title or a defective title thereto. The 
protection of the Bills of Exchange Act is excluded because such 
a document is not a cheque. S. 19 of the Stamp Act, 1853, does 
not apply as it covers only instruments drawn on a banker payable 
to order on demand, whUe s. 17 of the Revenue Act, 1883, does not 
apply as the document is not drawn on a banker. The only loophole 
would seem to be that the paying treasurer may bring himself 
within the protection afforded by s. 17 of the Revenue Act in 
respect of crossed conditional orders if he can show that, as between 
- himself and the local authority 7 , he is to be regarded as the banker 
and not merely as the treasurer of the authority 
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Even this does not relieve the treasurer of his personal liability 
to the true owner of the instrument for conversion, although 
he is usually given an indemnity by the authority covering any 
claims that may be made against him by reason of the payment 
of such orders to persons who have no title or a defective title. 

In no circumstances should per procuration signatures be- 
accepted on the receipts or in indorsements to instruments of the 
kind here referred to, unless such discharges are guaranteed by 
the collecting banker. 

Documents in the Form of Receipts 

Documents are sometimes issued by Government Departments 
which have no similarity to a cheque, but are drawn up in the 
form of a receipt for a certain amount which it is intended shall 
be paid by the banker whose name is given on the instrument on 
presentation of the receipt duly dated, signed, and, if necessary, 
stamped. These instruments frequently bear an intimation 
that presentment must be made within a prescribed period 
after issue. 

Probably these documents come within s. 17 of the Revenue 
Act, 1883, in which case both collecting and paying bankers get 
protection provided the document is crossed and bears no evidence of 
having been transferred. But neither the paying nor the collecting 
banker obtains any protection if such documents are not crossed. 

As a rule, the paying banker is furnished with a list of the 
persons who are to receive payment of such instruments, and it is 
• desirable also that he should obtain from the drawer or drawers 
a satisfactory indemnity against the claims of any person or persons 
who may seek to hold him liable in respect of a wrongful payment. 

Dividend and Interest Warrants 

A Dividend Warrant is an order or authority issued by a 
company in payment of the dividend due to the registered holder 
of its stocks. or shares, authorizing its bankers to pay the amount 
specified therein to the holder or to his named agent. 

An Interest Warrant is similar in form to a dividend warrant, 
but differs from the latter in that it authorizes payment of a sum 
representing a fixed percentage of interest, for the period specified, 
on registered stock issued by a joint-stock company, local authority, 
or government. 

Both dividend and interest warrants are usually made payable 
to a named payee or order, and the discharge of that payee is 
required in the special space provided for the purpose on the face 
of the instrument. 
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Occasionally, these warrants are made payable to a named 
payee or bearer. If any such warrant is in the form of a cheque, 
it can then be paid without the payee’s discharge. But if a space 
is reserved on the face of such a warrant for the signature of the 
proprietor, the payee’s discharge must be obtained, for apparently 
the existence of the space overrides the usual effect of making a 
negotiable instrument payable to a named payee or beater. 

As a rule, a per pro. signature on behalf of an individual payee 
Will not be accepted either by the paying banker or by the issuers 
of the warrant except in special circumstances, and, even then, 
a form of authority must be exhibited to and approved by the 
issuers. Dividend warrants made payable to a limited company 
or corporation should be discharged by its authorized officials in 
the manner prescribed by their regulations. 

S. 97 (3) of the Act provides that : — 

97. — (3) Nothing in this Act or in any repeal effected thereby shall 

afiect : — 

(<f) the validity of any usage relating to dividend warrants, or 
the indorsement thereof. 

This provision legalises the well-established custom that 
permits dividend warrants payable to joint payees to be discharged 
by any one of the named payees, who may either sign his own 
name alone or sign for himself and the other or others. Such a 
discharge is valid and may be accepted by the paying banker or 
issuers of the warrant even though the joint payees are partners or 
trustees of the money received. 

The section does not, apparently, apply to interest warrants, 
in respect of which it is usual to insist on the discharge of all 
payees. 

Dividend warrants are frequently made out to the order of, 
say, " A. Jones, A/c A. Jones, S. Smith and D. Craig ”, Bankers 
must not place such a warrant to the credit of the personal account 
of the first-named payee, " A. Jones ’’, unless they are satisfied 
that the matter is in order. The addition of the other names 
indicates that the stock is held jointly by the three persons named, 
and, in the event of any fraudulent application of the warrant, the 
banker could not contend that the direction " A/c A. Jones, etc.”, 
was merely a note for the guidance of the payee. Even when 
dividend warrants so payable are in the form of crossed cheques 
and are negotiable, a banker runs grave risk in collecting them for 
the named payee's private account. 

Dividend or interest warrants must bear the ordinary cheque 
stamp, though interest warrants issued by the Government are 
exempt. 
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To save the time, trouble and expense entailed by the issue, 
collection and payment of dividend and interest warrants, bank 
customers are encouraged to sign forms of authority instructing the 
paying companies, etc., to pay dividends or interest as they fall due 
direct to the authorizing customer’s bankers for credit of the 
customer’s account. 

Protection of Bankers re Dividend and Interest Warrants 

The protection afforded to paying and collecting bankers in 
regard to dividend and interest warrants depends on whether 
they are or are not in strict cheque form. If they conform to the 
legal requirements of a cheque, they are covered by the protective 
sections of the Act, but if they do not conform to these requirements 
the position is not quite so clear. 

S. 95 provides that : — • 

95. The provisions of this Act as to crossed cheques shall apply to 

a warrant for payment of dividend. 

Presumably, this section applies to a dividend warrant whether 
or not it is valid as a cheque. Hence, the paying banker is protected 
by s. 80 if he pays a crossed dividend warrant in good faith, without 
negligence and in accordance with the crossing, and the collecting 
banker is protected by s. 82 if, in good faith and without negligence, 
he collects crossed dividend warrants for his customers only. 

Although s. 95 does not specifically include interest warrants, 
as distinct from dividend warrants, s. 17 of the Revenue Act, 1883, 
extends the provisions of ss. 76-82 of the Act to crossed interest 
warrants, provided they are issued by a customer and drawn on a 
banker. Moreover, in Slingsby v. Westminster Bank, 1930, it was 
held that a warrant for the payment of interest on 5% War Loan 
Stock was a dividend warrant within the meaning of s. 95, though 
the decision was based on the statute under which the stock was 
issued, and is thus of limited application. 

It appears that the collecting banker obtains no protection 
in respect of either dividend or interest warrants which are not 
strictly cheques if he credits their amount as cash to the accounts 
of his customers before actually receiving payment, for the Bills 
of Exchange (Crossed Cheques) Act, 1906, applies only to cheques 
proper, and makes no mention of dividend warrants or other 
documents that are not cheques. 

In the case of open or uncrossed dividend warrants, the paying 
banker obtains the protection of s. 60 only if the document is 
in strict cheque form, although he may be protected by s. 19 of 
the Stamp Act, 1853, if - there .is nothing in the instrument that ' 
makes it not payable on demand. The collecting banker, on the 
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other hand, obtains no protection if he collects an open or uncrossed 
dividend warrant in respect of which the holder has no title or a 
defective title {e.g., one on which an indorsement is forged). 

Difficult questions sometimes arise in connection with the 
negotiability of dividend warrants that are not strictly cheques. 
While s. 95 extends to such documents the provisions of the crossed 
cheques sections of the Act, it does not recognize them as negotiable 
instruments. Nevertheless, there is little doubt that dividend 
warrants can properly be regarded as negotiable by mercantile 
custom so long as there is nothing on the face thereof to affect 
their negotiability ; c g,, the words “ Not Negotiable ” forming 
part of a crossing, or the fact that the instrument is made payable 
to a named payee only. But, if such a document is by its terms of 
payment made not transferable, then a collecting or paying banker 
would undoubtedly lose any protection to which he might otherwise 
be entitled if the instrument was paid to, or collected for, a person 
other than the named payee. 

Registered and Bearer Bonds 

A Bond is a written obligation under seal whereby one peison 
undertakes to pay a specified sum of money to another person on a 
specified day, or on the happening of a specified event. The term 
is frequently applied to an undertaking or promise, given under 
seal, whereby a company, corporation or government, promises 
to pay the bearer or the registered holder a specified sum of 
money. 

Bonds lo hearer pass by delivery, and are now generally regarded 
as negotiable instruments whether they are issued by a home, 
foreign or colonial undertaking. Registered bonds ( e'.g ., Registered 
Exchequer Bonds) are similar to other registered securities trans- 
ferable by deed of transfer ; the property therein is vested in the 
registered holder .for the time being, and the interest or dividends 
are payable to that holder as they fall due 

Coupons i 

As a rule, interest and dividends on the capital represented by 
bearer bonds, share warrants and scrip certificates are paid by. the 
issue with the bonds, /etq., of sheets of coupons, i.e., small pieces 
of paper bearing the number of the relative bond and numbered 
(and sometimes dateo) consecutively. The coupons are cut off 
at half-yearly or othq' intervals as they fall due to be presented 
for payment at the/ place indicated thereon. Usually, coupons 
bear on their face an indication of the place at which they are 
payable, but if this is omittemthe place is intimated to holders by 
advertisement in the financial papers. 
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When the coupons attached to a bond are exhausted, a fresh 
- supply may be obtained by the holder on presenting to the issuing 
company a slip, known as a talon, which is usually attached to the 
bond. If a talon is not attached, the bond itself has to be presented 
to obtain a new coupon sheet. 

Coupons are generally exempt from stamp duty. Exceptionally, 
coupons attached to scrip certificates must bear a twopenny im- 
pressed stamp. - 

Coupons falling due on a Sunday or Bank Holiday are payable 
on the succeeding business day, for they cannot be debited to the 
paying customer until the date on which payment is due. 

Postal Orders and Money Orders 

Postal orders and money orders are instructions issued by ^ 
the Post Office for the payment of money deposited at one post 
office and payable at another. 

Postal Orders bear spaces for the name of the payee and for 
his signature on receipt of the money. If the name of the office 
of payment is inserted in a postal order by the sender, payment 
will be made only at that office unless the order is presented through 
a bank. < 

Money Orders are made payable to specified persons on 
presentment of the order at the office of payment. Payment of a 
money order may be stopped by the sender, although the Post- 
master-General will not hold himself responsible if payment is 
made by mistake or negligence after receipt by the Post Office 
of notice of the stop. Payment may also be deferred for any period 
not exceeding ten days. 

Since both postal orders and money orders are expressly marked 
" Not Negotiable ”, a bona fide transferee for value of such an order 
which has been lost or stolen obtains no title to' the instrument 
as against the rightful owner. These orders may be crossed generally 
or specially, in which case they will be paid only to a bank or through 
the bank named in the crossing. If a postal order is crossed, the 
Post Office does not insist on the insertion of the name and signature 
of the payee in the spaces provided. 

The Post Office has the right to claim repayment on discovery 
of any irregularity concerning a paid order. , 

Bankers who receive postal and money orders as part of credits 
paid in by their customers obtain payment through the nearest 
post office. If, in presenting postal orders for payment, the banker 
acts simply and solely as an agent for collection, he is protected 
as against the claims of the true owner by s. 25 of the Post Office 
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Act, 1908. This provides that a banker who collects for a principal 
a postal order or document purporting to be a postal order, shall 
not incur liability to anyone except that principal by reason of 
having received payment of any such order or document. If a 
banker credits postal orders as cash before actually receiving payment 
thereof, he is liable to the true owner for conversion if the customer 
has no title or a defective title. 

The collecting banker has no statutory protection in regard 
to money orders, and, in the case of his customer’s having a defective 
title, is liable to the true owner for conversion. Moreover, encash- 
ment of money orders is provisional only, since the Post Office is 
permitted by its regulations to return at any time any order found 
to be irregular, and the presenting bank must thereupon refund 
the money. {London and Provincial Batik v. Golding, 1918.) 

A banker should not cash postal orders or money orders for a 
customer or for a stranger, as he is not protected against loss if the 
orders are unpaid or if, after payment, repayment is subsequently 
demanded by the Post Office. 

Traders’ Payments 

Commercial concerns and others who have to make numerous 
payments at regular periods can save themselves" trouble, stamp- 
duty on cheques, and postage by using " traders’ payments ” 
instead of cheques. The procedure is for the customer to draw a 
su ^f cbec l ue the total amount of payments he wishes to make, 
and to hand this to his bankers with a list of the creditors, giving 
particulars of their bankers and the amount payable to each, together 
with a separate credit ticket for each creditor made out on forms 
provided by the bank. The bank sends these tickets with a list to 
its Head Office. At Head Office the lists received from all branches 
are combined and payments are made to the Head Offices of the 
recipient banks, who receive the credit tickets relating to their 
branches 5 ' S ° Matter can be credited through their 

A small charge is made by the banks for this service, which 
vanes according to the number and volume of the transactions, and 
the standing of the customer. 


Deposit Receipts 

hout D nf 0 !^ Receipt is a document issued by a banker, discount 
deoosit P^. acknowledging the receipt of money on 

on Se ’ a ^ d ? eC l f ^ g - th , at mterest at a stated rate will be paid 
d mand TS; Ch 15 deC J ared to be withdrawable at call or on 
fSpcriod a SpeClfied period of notice ' or a t the end of a 
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The deposit receipts issued by bankers and discount houses vary 
considerably in form, but the form below is a typical specimen. 

©cpo5it IRecelpt | 

THE LOMBARD BANK LIMITED. j 

Eastelm Branch, j 

No. 1397 Uth October, 19 j 

£200 : 0 : 0 ! 

tRCCClfeD from Mr. Win. Atkins, The Cedars, Eastelm, \ 
the sum of two hundred pounds sterling to be accounted for j 
with interest at the rate of 24 per cent, per annum from the ! 
date hereof subject to seven days' notice of withdrawal. j 

Entered S.R. For the Lombard Bank Limited, j 

Henry Jones, § 

Manager. | 

1 This receipt must bo produced by the depositor when the deposit j 
j or any part thereof Is withdrawn, and must be given up on repayment j 
; of the amount, which can bo paid to no one but the person in whose j 

j favour tho receipt is granted or his personal representatives. } 

On the back is printed : 

Received the sum of in payment of the 

within-mentioned sum with interest to date at 2J per cent, per annum. 

Signature of Depositor 

Date .' 

A joint deposit receipt is payable to the survivor or survivors 
on the death of one or some. Otherwise, a joint receipt must not 
be paid to one of the parties unless the banker is given definite 
written instructions by all the parties to do so. 

Payment of Deposit Receipts 

Deposit receipts are not .negotiable or transferable, although 
they may be made the subject of a bequest or assignment, so that a 
banker is liable, even if he acts in good faith, if he pays the amount 
of a receipt to a person who is not entitled to receive the money, 
even though that person produces the receipt duly indorsed by the 
depositor. Probably the only defence open to the banker is that 
afforded by the doctrine of estoppel, which might preclude the 
depositor from denying that the person who presented the receipt 
was entitled to it. 

In view of this, a banker who is asked to pay a deposit receipt 
to anyone other than the depositor should require the discharged 
receipt to be handed to him with an authority, signed by the 
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depositor, sanctioning the payment to the third party, together 
with proof of the identity of the person presenting the receipt. 

If a request for repayment is made by another bank on behalf 
of the depositor, the latter’s written authority should be obtained 
by the paying banker, or the collecting banker should be required 
to confirm the discharge of the holder of the receipt. 

Collecting Deposit Receipts 

A banker who collects a deposit receipt for anyone except the true 
owner is liable to the latter for conversion. A collecting banker 
has no statutory protection in regard to deposit receipts, and he 
should, therefore, refuse to present such an instrument for payment 
unless he has every reason to be satisfied with the title of the pre- 
senter. This point is of importance because persons sometimes 
open accounts by paying in for collection a deposit receipt issued 
by another bank. 

Deposit Receipts may be Assigned in Writing 

Although a deposit receipt is not a negotiable instrument and 
is not transferable, it is a chose in action and can be legally assigned. 
To be valid, the assignment must be absolute and not bj' way of 
charge ; it must be in writing, signed by the depositor, and written 
notice thereof must be given to the banker who issued the receipt. 

A banker who receives notice that a deposit receipt has been 
assigned must pay the amount to the assignee and to no other, 
and the signature of the assignee is a good discharge. 

In the case of In re Mead, 1880, it was held that a cheque form 
on the back of a deposit receipt filled in for part only of the amount 
of the deposit was valid as an order on the banker to pay the sum 
mentioned to the person indicated. But the banker is not bound to 
honour cheques drawn against deposit receipts unless he has 
expressly or impliedly undertaken to do so. 

Loss of Deposit Receipt 

Where a deposit receipt is lost or mislaid, and the depositor 
requires the money, it is the practice of bankers to obtain an 
indemnity against the recovery and presentment for payment of the 
lost document. Strictly, the banker is not entitled to demand this, 
inasmuch as the receipt is not a negotiable instrument, and he 
may therefore be compelled to pay the depositor without being 
given an indemnity. 


LETTERS OF CREDIT 

Letters ok Credit issued by the banks take many forms and 
fulfil a variety of functions. In general, a letter of credit is a docu- 
ment which enables the credit of the grantee (i.e„ the person in 
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whose favour it is issued) to be reinforced or substituted by the 
superior credit of the issuer, usually a bariker, with the object 
of enabling the grantee to obtain funds in a strange place on the 
strength of the reinforced credit. 

Letters of credit may be further classified as : (a) commercial 
or trade credits, which are intended to facilitate the movement 
of goods ; and (b) non-commercial credits, which are intended to 
facilitate the movement of persons, i.c., to enable travellers to 
obtain such funds as they require on the strength of an instrument 
or authority issued under the signature of the bank granting the 
credit. 

> Non-Commercial Credits 

Travellers’ Letters of Credit 

A Traveller’s Letter oh Credit is an irrevocable bank credit 
containing a request addressed by the issuing bank to its corre- 
spondents and agents to cash on demand any drafts or cheques 
drawn by the holder of the credit on the issuing bank up to a stated 
amount. 1 

These credits are issued only to persons who are well known 
to the bank, or who are satisfactorily introduced, and only against 
payment of the full amount involved, or against the deposit of a 
guarantee or other security. 

The general object of a traveller’s letter of credit is to save 
the grantee the trouble of carrying large sums of money with him 
from place to place. There are various types, e.g., circular letters 
of credit ; world-wide letters of credit ; and limited letters of 
credit. 

Circular or World-wide Letters of Credit. These are 
available with any of the issuing bank’s agents or Tranches whose 
names are given on a list handed to the customer in a " Letter of 
Indication ”, which introduces the holder to the issuing bank’s 
agents. The letter of introduction bears the signature of the holder, 
signed in the presence of the issuing banker, as a means of identifica- 
tion, and, for safety’s sake, should always be carried by the holder 
separately from the letter 'of credit. 

Limited Letters of Credit. These are addressed to, and arc 
only available with, certain agents and correspondents specified 
in the letter of credit, which itself contains the specimen signature 
of the holder. No letter of indication is issued in this case, because 
each one of the specified agents with whom the credit is available 
is advised of its issue and is furnished with a specimen signature 
of the holder for comparison with that given in the letter of credit. 
The ordinary form of Encashment Credit, frequently issued in this 
country (e.g., to persons going on holiday), is of this type. 
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Circular Notes 

A Circular Note is a modified traveller’s letter of credit. It 
takes the form of a letter of introduction to agents and correspon- 
dents of the issuing bank combined with a blank form of sight draft 
on the issuing bank for a fixed denomination in the currency of the 
issuing bank’s country. Circular notes are handed to the customer 
against payment of their full face value, and, when completed by 
the holder, can usually be cashed at the cashing bank’s buying rate 
for sight drafts on the issuing centre on the date of encashment. 


CIRCULAR NOTE 


THE) LOMBARD BANK LIMITED 

No. 1793 - London, E.C. 

17lh June, 19 

Circular Note for Ten Pounds Sterling. 
Gentlemen, 

This Circular Note should be presented to you by Mr. James 
Brown, whose signature appears on our Letter of Indication No. 7 08, 
with which he has been furnished. Please pay him or his order the 
value of Ten pounds sterling at the current rate of exchange. 

£10 : 0 : 0 We ate. Gentlemen, 

Your obedient Servants, 

To the Branches and Correspondents The Lombard Bank Limited , 
of the Bank. Henry Robinson, 

General Manager. 


[On the Back is printed :] 


TO THE LOMBARD BANK LIMITED 


£10 *. 0 : 0 London, E.C. 

At sight pay to the order of ten pounds 


sterling for value received at the rate of 

(Holder’s Signature) 

(Date) 


Travellers’ Cheques 

Travellers’ Cheques are documents, similar to a cheque, 
which require payment by the issuing bank of certain round sums, 
in this country usually £5 or £10. They are issued by the banks 
only to known customers, in exchange for cash. The customer is 
required to sign each cheque, when it is handed to him, in the 
presence of an official of the issuing bank, and he can thereafter 
cash the cheque at any agency of the issuing bank or, elsewhere. 
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As a rule, the current value of travellers’ cheques in various 
important foreign currencies is indicated on the face, and they are 
sometimes, though not always, accompanied by a Letter of Indica- 
tion, giving a list of agents and correspondents of the issuing bank. 
On encashment, the holder is required to sign the instrument in 
the presence of the payer, who compares the signature with that 
already on the cheque. As a further safeguard, the holder may be 
asked to produce his passport 




1 


TRAVELLER’S CHEQUE 
PAYABLE IN ALL COUNTRIES OF THE WORLD 


j No. 7196 


Payable tseiihin Tttelt'C months from 
{Date) HOth June 19 


Drawer's Endorsement 

(To he signed tn the. presence of the Paying Agent) 

To THE LOMBARD BANK, LIMITED 
LONDON, E.C. 2 


Pay Self or Order 
Ten Pounds 


t£10 


sign "urTof Drawer) U 7- Brow "‘ Mana S er 
Westfield Brancli. 

OR the equivalent abroad at current rates of exchange. 


Circular Cheques 

Circular Cheques (to be clearly distinguished from Circular 
Notes) are issued by banks in certain countries to their agents or 
correspondents abroad so that the latter may fill them in {i.c., 
draw them) and sell them to customers who are about to visit the 
country of the issuing bank. The cheques are similar in form to 
ordinary bank cheques and are bound in books of 10, 20, etc., in 
the same way. They bear the name of the issuing bank and are 
printed in different colours according to the maximum amount for 
which they can be drawn. For example, cheques printed in red 
must not be used for amounts in excess of 1,000 francs, and so on. 

Commercial Credits 

Commercial Letters of Credit are designed to assist traders 
rather than travellers. They enable a buyer of goods to reinforce 
his own credit by that of a well-known bank, and so satisfy the 
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seller that the goods will be paid for. In some cases, also, com- 
mercial credits are used by exporters to enable them to finance their 
shipments of goods by bank bills instead of by trade bills. 

Commercial letters of credit are variously described according 
to their terms and the facilities they place at the disposal of a 
customer. 

Acceptance Credits 

Acceptance Credits, frequently issued by London bankers 
and accepting houses, authorize the grantees to draw bills on the 
issuers within prescribed limits, the issuers undertaking to accept 
and pay the bills provided they are in proper form and conform 
with the conditions of the credit. 

Such credits may be issued by London bankers in favour of 
foreign exporters at the request of iniporters, either here or abroad, 
the arrangement enabling the foreign exporter easily to negotiate 
bills drawn on a London house of established reputation, ana giving 
the importer the benefit of that reputation in making his purchases. 

Many acceptance credits are opened by London banks for 
exporters in this counliy to finance outward shipments of goods. 
The exporters, instead of drawing their bills on importers abroad, 
draw by arrangement on well-known London banks or accepting 
houses as soon as the goods are shipped. The bank usually confirms 
to the exporter that it will accept bills representing about 75 per 
cent, of the invoice value of the goods exported, provided the bills 
are accompanied by certain specified documents, valid and in 
order. After examination and verification of the documents 
(which ate retained by the bank to be passed to the importer on 
payment for the goods), the bill is accepted and returned to *the 
exporter, who is thereby enabled to have it discounted immediately 
and the proceeds placed to his credit. 

This method is of value where the foreign buyer is unable or 
unwilling to open a suitable credit, or when discount rates applicable 
to foreign bills are high. 

Confirmed Bank Credits 

A Confirmed Bank Credit means a credit that embodies an 
undertaking by the issuing bank to honour all drafts drawn under 
the credit so long as they conform with its terms. The inclusion 
of such an undertaking or promise means that the credit is irrevocable 
so far as the issuing banker is concerned, and that the beneficiary 
can safely rely on due honour of his bills and can negotiate them 
without difficulty. 

Some people consider that a confirmed credit is one that 
involves, not only the undertaking of the issuing banker, but also 
that of the negotiating banker, i.e., the banker who advises the 
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credit to the beneficiary and who usually negotiates the bills drawn 
Thereunder ; in other words, they regard a confirmed credit as 
one in which the negotiating banker adds his own undertaking 
to that of the issuing banker, and so, in fact, gives the beneficiaiy 
a double guarantee that his bills will be met. Usually nowadays the 
wording of the credit should make this clear. 

Unconfirmed Credits 

An Unconfirmed (or Revocable) Credit involves no under- 
taking on the part of the banker opening the credit to accept bills 
drawn thereunder. Such a credit is in fact nothing more than an 
intimation to the addressee that, at the time of writing, the issuing 
banker is prepared to honour bills drawn under the credit provided 
that all conditions as to form, amount and term are complied with. 
The customer opening the credit may cancel it at any time, and, 
if this is done, the issuing banker is under no obligation to advise 
the addressee abroad. Such credits are thus unsatisfactory, for 
the issuing banker is not bound to honour drafts drawn thereunder 
before receipt by the addressee of notice of cancellation, unless he 
has specifically agreed to do this. 

A revocable credit may be withdrawn by the issuing banker at 
any time after its issue, whereas an irrevocable credit cannot be 
withdrawn once its terms are communicated to the beneficiary. 

-* 

Omnibus, Fixed and Revolving Credits 

An Omnibus Credit is one granted to shippers of undoubted 
standing to enable them to draw round amounts on a bank against 
the security of a general lien over their goods, the object being to 
enable the shippers to obtain funds for further operations and 
prompt payment for their produce as soon as it is placed on board 
ship. 

Fixed Credits are ordinary credits available for a fixed total 
amount, in either one draft or several. As a rule, their availability 
is limited to a stated period. 

Revolving Credits are those which are automatically renewed 
from time to time as certain conditions are fulfilled. There are four 
principal types : (a) for a fixed amount in one draft at any one 
time, the credit being immediately re-available ; (b) for a fixed 
amount in one draft at any one time, the credit being re-available 
for the next draft only when advice has been received of payment 
of the previous one drawn ; (c) for an unlimited amount in all, but 
with a limit to drafts current at one time, so that the credit is re- 
available only when advice has been received that previous drafts 
have been paid, bringing the total amount of drafts current at any 
one time below the agreed limit ; (d) for a limited amount in all 
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during a specified period, c.g., up to a limit of £10,000 during any 
one month, the credit being re-available during each period for the 
limited amount. 

Documentary Credits 

A Documentary Credit is any credit (confirmed, unconfirmed, 
fixed, revolving, etc.) which provides that bills drawn thereunder 
will not be negotiated and honoured unless they are accompanied 
by the documents relating to the shipment of goods in respect 
of which the bills are drawn. 

The documents thus required are usually the bills of lading, 
marine insurance policy and invoice, although other documents 
may be required by the credit. The documents convey the title 
to the goods to the banker, and provide him with security in case 
the customer at whose request the credit is opened does not put 
him in funds to meet the bills drawn under the credit when they 
are presented for payment at maturity. Frequently, the pledge 
of documents of title to goods as cover for the due payment of 
documentary bills is evidenced in a Letter of Hypothecation. (See 
page 64.) 

Glean Credits 

Clean Credits are those available in drafts unaccompanied by 
shipping or other documents of value, funds thereunder being 
obtained by the beneficiary merely by presenting his bills with 
the credit to the agents or correspondents of the issuing bank. 

Clean credits are frequently openedv not to finance the move- 
ment of goods, but purely for finance purposes connected with the 
transfer and loaning of funds by bankers in one centre to those in 
another. When clean credits are opened to finance shipments of 
goods, the bills of lading are usually sent direct to the consignee, 
instead of being handed to the bank with the relative drafts for 
negotiation. 

A banker has to exercise great care 'in opening clean credits 
for anyone other than a bank or financial house of known repute, 
for there is no collateral security in the form of shipping documents, 
and there is always the possibility that the credits are being utilized 
by persons for other than legitimate trade purposes. Unless, 
therefore, the parties are of the highest standing, the issuing banker 
will usually insist on the deposit of security in the form either of a 
guarantee or of a cash deposit covering the whole amount involved. 
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CHAPTER 23 

STAMP DUTIES ON BANK INSTRUMENTS 

The Bills of Exchange Act, 18S2, makes no reference to the 
fact that all bills and promissory notes not exempt from stamp 
duty must be properly stamped in accordance with the requirements 
of the Stamp Act, 1891, and amending Acts. 

If an instrument executed in the United Kingdom or relating 
to property situate in the United Kingdom requires to be stamped, 
it cannot be received as evidence in a British Court except in 
criminal proceedings unless it is properly stamped. But if the docu- 
ment is one that may be legally stamped after execution, it may be 
received in evidence on payment of (a) the unpaid duty ; (b) the 
prescribed penalty for omission to stamp ; and (c) a fee of £1. 

The Stamp Act, 1891, provides that, except where express 
provision is made to the contrary, the stamp duty on all documents 
shall be denoted by impressed stamps only. The stamp must be 
affixed in such a way that it cannot be used for any other purpose, 
while, if more than one instrument appears on the same piece of 
material, each instrument must be stamped as if it were a separate 
document. 

Appropriated Stamps 

Appropriated stamps are those which by words on the face 
are intended to be used only for a particular description of instru- 
ment, e.g., the foreign bill stamp, which bears on its face the words 
" Foreign bill or note ”, and the impressed “ Bill or note ” stamp, 
which is specifically appropriated to the payment of ad valorem 
duty on inland bills and promissory notes payable at more than 
three days after date or sight. / 

Appropriated stamps cannot be used on any instruments other 
than those for which they are specifically intended, whilst the 
instruments for which they are intended are deemed to be duly 
stamped only if the proper appropriated stamps are used thereon. 

Though postage stamps are appropriated, it is provided by 
the Stamp Act that such stamps can be used for any stamp duties 
not exceeding two shillings and sixpence for which adhesive 
stamps may be used and for which there are no appropriated 
stamps. 

Duty to Cancel Adhesive Stamps. 

S. 8 of the Stamp Act, 1891, provides that : — 

8. — (1) An instrument, the duty upon which is required or per- 
mitted by law to be denoted by an adhesive stamp, is not to be deemed 
duly stamped with an adhesive stamp, unless the person required by 
law to cancel the adhesive stamp cancels the same by writing on or 
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across the stamp his name or initials, or the name or initials of his 
firm, together with the true date of his so writing, or otherwise effectively 
cancels the stamp and renders the same incapable of being used for any 
other instrument, or for any postal purpose, or unless it is otherwise 
.proved that the stamp appearing on the instrument was affixed thereto 
at the proper time. 

(2) Where two or more adhesive stamps are used to denote the 
stamp duty upon an instrument, each or every stamp is to be cancelled 
in the manner aforesaid. 

(3) Every person who, being required by law to cancel an adhesive 
stamp, neglects or refuses duly and effectually to do so in the manner 
aforesaid, skalt incur a fine of ten pounds. 

Adhesive stamps may be cancelled by any method that renders 
them incapable of being applied for any other' purpose, e.g., by 
impressing a rubber date-stamp on the face, or by cancelling the 
stamps in ink or copying pencil. Cancellation with an ordinary 
lead pencil is not sufficient. 

STAMPING BILLS AND PROMISSORY NOTES 

For purposes of stamp duty, the following definitions of a bill 
of exchange and of a promissory note, as given in ss. 32 and 33 
of the Stamp Act, 1891, are much wider than those given in the 
Bills of Exchange Act, 1SS2, and bring within their scope many 
instruments that v-ould not be covered by the latter Act : — 

32. For the purposes of this Act the expression " bill of exchange " 
- includes draft, order, cheque, and letter of credit, and any document 
or writing (except a bank note) entitling or purporting to entitle any 
person, whether named therein or not, to payment by any other person 
of, or to draw upon any other person for, any sum of money ; and 
the expression " bill of exchange payable on demand " includes — 

(а) An order for the payment of any sum of money by a bill 
of exchange or promissory note, or for the delivery of any 
bill of exchange or promissory note in satisfaction of any 
sum of money, or for the payment of any sum of money out 
of any particular fund which may or may not be available, 
or upon any condition or contingency which may or may not 
be performed or happen ; and 

(б) An order for the payment of any sum of money weekly, 
monthly, or at any other stated periods, and also an order 
for the payment by any person at any time after the date 
thereof of any sum of money, and sent or delivered by the 
person making the same, to the person by whom the payment 
is to be made, and not to the person to whom the payment 
is to be made, or to any person on his behalf. 

33. — (1) For the purposes of this Act the expression "promissory 
note " includes any document or writing (except a bank note) containing 
a promise to pay any sum of money. 

(2) A note promising the payment of any sum of money out of 
any particular fund which may or may not be available, or upon any 
condition or contingency which may or may not be performed or happen, 
JS to be deemed a promissory note for that sum of money. 
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Scale of Duties on Bills and Promissory Notes 

The scale of duties payable in respect of bills of exchange and 
promissory notes as defined by the above sections is set forth in 
the First Schedule of the Stamp Act, 1891, as amended l:y the 
Finance Act, 1899, and the Finance Act, 1918. By the combined 
operation of the three Acts, the duties are as follows : — 

Bill of Exchange payable on demand or at sight or on presen- £ s. d. 
tation, or not exceeding three days after date or sight, 

• for any amount 0 0 2 


This duty is " fixed ”, i.e., it does not vary whatever the amount 
of the instrument, and may be denoted, whether the bill is drawn 
in this country or abroad, by an impressed stamp or by a postage 
stamp or postage stamps to the value of 2d. 


Bill of Exchange of any other kind whatsoever (except a bank 
note) and Promissory Note of any kind whatsoever (except 
a bank note), drawn or expressed to be payable in the 
United Kingdom : — 


Where the amount or value of the money for which the 
bill or note is drawn or made does not exceed £10 
Exceeds £10 and does not exceed £25 .... 

£25 „ £50 ... • 

„ £50 ,i £75 .... 

£75 „ £100 .... 

„ £100, then for every £100, and also for any 

fractional part of such amount or value . 


£ s. d. 
0 0 2 
0 0 S 
0 0 6 
0 0 9 


0 1 0 


0 I 0 


All the duties in this table, including the twopenny duty on bills 
under £10, must be denoted by the specially appropriated ad 
valorem stamps. 

On bills and notes drawn or made within the United Kingdom 
the proper “ bill or note ” stamps must be impressed before issue, 
while, on bills drawn abroad, the appropriated adhesive " foreign 
bill or note ” stamp must be affixed in accordance with the 
provisions detailed below. 

The 2d. stamp on a. cheque or bill on demand, or not exceeding 
three days after date or sight, for any amount, is to be distinguished 
from the “ bill or note " stamp on a. bill payable more than three 
days after date or sight for £10 or less. The former duty is “ fixed ” 
and the stamp may be either impressed or adhesive. The latter duty 
is ad valorem and the stamp, which is appropriated, must be impressed 
on an inland bill and adhesive on a foreign bill. 

A promissory note of any kind whatsoever, i.e., whether payable , 
on demand or not, requires an ad valorem stamp. 


Bills drawn and payable out of the United Kingdom 

Bills of exchange both drawn and expressed to be payable out of 
the United Kingdom, and paid or in any manner negotiated in the 
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United Kingdom, are subject to reduced duties. Where the 
amount of such a bill does not exceed £25, the duty is as in the 
above schedule, but : — 

(a) Where the amount exceeds £23 and does not exceed 
£100, the duty is 6d. ; 

(b) Where the amount exceeds £100, the duty is 6d. for 
every £100, and also for any fractional part of £100. 

Hence, a bill for £75 drawn in Paris payable in Berlin but 
negotiated in this country requires a 6d. adhesive foreign bill stalhp 
by reason of its being both drawn and payable out of the United 
Kingdom. But a bill for £75 drawn in London payable in Paris 
requires a 9d. impressed stamp, while a bill drawn in Paris payable 
in London requires a 9d. adhesive foreign bill stamp. 

Bills and Notes drawn in the United Kingdom 

An inland cheque is properly stamped if it is drawn on an 
■impressed stamp form or on an ordinary piece of paper to which 
postage stamps to the value of 2d. are affixed. An inland bill of 
exchange for £1 ,000 payable on demand or at not more than three 
days after date or sight may be stamped with an impressed or 
adhesive 2d. stamp ; but an inland bill of exchange for £10 or less 
payable more than three days after date or sight must be drawn on 
paper bearing a 2d. impressed bill or note stamp. 

With one exception, provided for as follows in s. 37 of the 
Stamp Act, no bill of exchange or promissory note subject to an 
impressed stamp can be stamped after execution : — 

37. — (1) "Where a bill of exchange or promissory note has been 
written on material bearing an impressed stamp of sufficient amount 
but of improper denomination, it may be stamped with the proper 
stamp on payment of the duty, and a penalty of forty shillings if the 
bill or note be not then payable according to its tenor, or of ten pounds 
if the same be so payable. * 

(2) Except as aforesaid, no bill of exchange or promissory note 
shall be stamped with an impressed stamp after the execution thereof. 

Orders for Payment other than Cheques and Bills 

An order of a customer instructing his banker to make a 
payment at a certain fixed future date does not require stamping 
as a bill of exchange after date ; a 2d. impressed or adhesive stamp 
is sufficient, for, by s. 32 of the Stamp Act, quoted above, the 
expression " bill on demand ” includes an order for the payment 
of a sum of money at any time after the date thereof, provided 
the order is sent to the person by whom the payment is to be made 
and not to the person to whom the payment is to be made or to 
arty person on his behalf. 
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By the same section, a bill of exchange payable on demand 
includes an order instructing a person to pay a sum of money 
weekly, monthly or at any other stated periods, and thus applies 
to a " standing order ” by which a customer instructs a banker 
to pay subscriptions, insurance premiums or other periodical 
payments on his behalf. Such an order, -therefore, requires a 
2d. stamp. 

Where payments are made by a banker under the “ Traders’ 
Payments ” system (see p. 258), and the customer gives the banker 
a cheque to cover all the payments, no stamp is required on the 
list of payments given by the customer or on the " credit tickets " 
that are passed through. The only duty payable is the 2d. stamp 
on the customer’s cheque. If the customer gives no cheque, the 
list of payments needs a 2d. stamp. 

Provided it is not in actual cheque form, an instruction given 
by a customer to his bank instructing the latter to transfer money 
from one of his accounts to another in his name does not require 
stamping, since the instruction does not constitute an order to pay 
another person or a document entitling another person to payment. 
This is so even though one account is held by the customer 
beneficially and the other in a fiduciary capacity ( e.g ., a solicitor’s' 
“ Client Account ”). 


Stamping Bills and Notes Drawn Abroad 

• The definitions of inland and foreign bills given in the Bills of 
Exchange Act, 1S82, do not apply for stamp duty purposes, but, for 
determining the type of stamp it should bear, a bill or note is 
regarded as " foreign ” if it purports to be drawn or made outside 
the Untied Kingdom (Stamp Act, 1891, s. 36). 

q’-the United Kingdom includes England, Wales, Scotland and 
Nort’° iern Ireland, but not the Irish Free State, or the Isle of Man, 
or th'A‘ Channel Islands (Jersey, Guernsey, Alderney and Sark), 
though? the Channel Islands and the Isle of Man are within the 
term iyKtish Islands used in the Bills of Exchange Act definition 
of an ; (inland bill (see p. 81). Hence, bills drawn in the Channel 
Islands \\and in the Isle of Man are foreign bills for stamp duty 
pvttpos’ hut inland bills for the purposes of the Bills of Exchange 
Act if a Yawn on persons resident in the United Kingdom, or if 
payable id 1 the United Kingdom. 

Th position in regard to the Irish Free State is not clear, 
because 1 alteration has been made in the stamp laws to cover 
BWs n ' fimption of independent status. Apparently the Irish 
Bree i s no( regarded as a foreign country for purposes of 

Britisli e= T T1 P duty, though it is so regarded for purposes of the 
Bills of gjmhange Act. 
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A circular issued by the Commissioners of Inland Revenue in 
May, 1923, stated that : 

" An instrument chargeable with stamp duties in both countries 
and stamped m either country will, to the extent of the duty it bears, 
be deemed to be stamped m the other country. So long, therefore, 
as the same rates of stamp duties obtain in Great Britain and the Irish 
Free State, such an instrument, duly stamped in the one country, will 
not require to be stamped m the other 


The bill must, in any case, be stamped in the country of origin. 
Thus, a bill drawn in London on a person resident in Dublin and 
payable in Dublin is not properly stamped with an Irish impressed 
stamp : an impressed British stamp is required. 

All foreign bills and notes liable to the ad valorem duty must be 
stamped with adhesive foreign bill' stamps ; but those liable to the 
fixed 2d. duty {i e., foreign bills of exchange, but not promissory 
notes, payable on demand, at sight, or at not exceeding three days 
after date or sight) may be stamped with impressed stamps or 
adhesive postage stamps, or adhesive foreign bill stamps. 

Thus, a foreign drawn bill for £1,000 payable on demand may 
be stamped with an impressed stamp or a 2d. postage stamp br 
a 2d. foreign bill stamp, but a foreign drawn bill for £10 payable 
30 days after date or sight must be stamped with an adhesive 
foreign bill stamp. The duty in the latter case, being ad valorem 
and not fixed, must be denoted by the stamp specially appropriated 
to the class of document, i.e., the adhesive foreign bill stamp. 

Promissory notes drawn abroad must bear adhesive foreign bill y 
or note stamps, whether they are payable on demand or not. 

The fact that a bill or note is adequately stamped accord/ 
to the law of the country of issue does not affect its liabilitjen 
stamp duty under British Law, while our Courts are not conc<A nt ^ 
with the fact that a foreign bill is not properly stamped in accora^e gjitf 
with the law of the country of issue. (,nds 


Holder’s Duty to Stamp a Foreign Drawn Bill /note 

By s. 35 of the Stamp Act, 1891, every person, into whose rcof ’ 
any bill of exchange or promissory note, drawn or made^ 


u * w' • f 

the United Kingdom, comes in the United Kingdom bef/ ^ ^ 




stamped, is required, before he presents the bill or note hake ot e 
ment, or before he indorses, or transfers, or in any manner itampin {of 


it, or before he pays it, to affix thereto a proper adhesive^ stam^goi' 3 ' 6 '. 

— _ _n ; _ ± _ r m * . . i 4-1 i„fVt 


, - - ~ - x •/ ~ ~ "•» - - ~ r x: ~ — ' ■'•j _ j 

proper adhesive stamps of sufficient amount, and to carove, tl s ta®‘" 
stamp so affixed. (/payrnei^l c' f • 

But if, when any such bill or note comes into the ha) providf" 
bona fide holder (a) there is affixed thereto an adhep be mai a- q{ in- 
effectually cancelled, the stamp shall, so far as relates t&tade or ■ e 
be deemed to be duly cancelled although it may not apf 
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been affixed or cancelled by the proper person ; or (b) there is 
affixed thereto an adhesive stamp not duly cancelled, the holder 
may cancel the stamp as if he were the person by whom it was 
affixed, and on his so doing the bill or note shall be deemed to be 
duly stamped and be valid and available as if the stamp had been 
cancelled by the person by whom it was affixed. 

Neither of these provisos will, however, relieve any person 
from any fine or penalty incurred by him for not cancelling an 

adhesive stamp. , 

Since this section applies only when a bin is presented tor 
payment, indorsed, transferred, negotiated or paid, a foreign drawn 
bill may be presented for acceptance in this country without becoming 
liable to British stamp duty. But such a bill will require stamping 
with the relative foreign biU stamp if the drawee pays it at once 
instead of accepting. Moreover, if a foreign bill is both drawn 
and payable abroad, and, without being negotiated in this country, 
is indorsed by the payee or a holder and is sent here to be held 
during its currency as security for a loan, then it must be stamped 
• in accordance with British law (at the reduced rate). 

Penalty for Issuing Unstamped Bills and Notes 

3 « m Every person who issues, indorses, transfers, negotiates, 

presents for payment, or pays any bill of exchange or promissory note 
liable to duty and not being duly stamped shall incur a fine of ten pounds, 
and the pemon who takes or receives from any other person any such 
bill or note either in payment or as a security, or ^ ^ ° 
wise, shall not be entitled to recover thereon, or to make the same 
available for any purpose whatever. 

(2) Provided that if any bill of exchange payable on demand or 
Ut sight or on presentation [or at a period not exceeding three days after 
~\date or sieht— Revenue Act, 1909] is presented for payment unstamped. 

, CiS. .C « te presented -if""*™ 
t udf twooence and cancel the same, as if he had been the drawer 01 tnc 

°;hilll. and may thereupon pay the sum in the bl ” &Sn 

'.pie duty in account against the person by whom the M'® ^rawm 
deduct the duty from the said sum, and the bill is, so far as respects 
01 b \c duty, to be deemed valid and available. 

01 1 (3) But the foregoing proviso is not to relieve any person from any 

Is le or penalty incurred by him in relation to such bill. 

flD rh\ s. 3S (2) if an inland cheque or bill of exchange on demand, 
% relight, or at not exceeding three days after date or sight, 
. at is fed unstamped, the person to whom it is prescnted for paymcn 
lSsy th(k banker) is the only person authorized to affix and cancel 
s-. - iilcsive stamp, if such a stamp has not been previously aftLxed. 
a % I if such an instrument is so stamped by thc drawee ^cl 
; en y, liing does not relieve any defaulting party of the ; penalty > 
f-t alo which he is subject by reason of having omitted to stamp 

** fistniment. 
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In. the case of unstamped foreign drawn bills on demand, etc., 
the stamp may be affixed not only by the drawee, in accordance 
with this section, but also by any holder in this country as provided 
by s. 35. In tins respect the rights of a bona fide holder of a 
foreign bill differ from those of a bona fide holder of an inland bill, 
for, as has been pointed out, an inland bill cannot be stamped after 
execution unless it falls within the exceptions specified in ss. 37 
and 38. 


Documents Exempt from Duty as Bills or Promissory Notes 

(1) Bill or note issued by the Bank of England or the Bank of Ireland. 

(2) Draft or order drawn by any banker in the United Kingdom 
upon any other banker in the United Kingdom, not payable to bearer 
or to order, and used solely for the purpose of settling or clearing any 
account between such bankers. 


The latter exemption refers to the documents known as 
“ Bankers’ Payments ”, issued for the purpose of settling clearing 
differences, or making special payments between bankers who do 
not conduct agency accounts with each other. Both drawer and 
drawee must be bankers in the United Kingdom. Since the Irish 
Free State is not now part of the United Kingdom, a banker’s 
payment by a bank in the United Kingdom to a bank in the Free 
State or vice versa, is not exempt, but should be stamped as a 
cheque. 

(3) Letter written by a banker in the United Kingdom to any 
other banker in the United Kingdom, directing the payment of any 
sum of money, the same not being payable to bearer or to order, ar^ij 
such letter not being sent or delivered to the person to whom paymc | n t 
ri to be made or to any person on his behalf. r' 

This covers letters (including mail transfers) addressed by i ar , one 
bank to another directing a payment or transfer of money Uf . or 


to the account of, a third person, or a direction sent by one b; 
to another directing the latter to transfer money to the ao 
of the former at a third bank. In the latter case, the lettj 
instruction must pass between the two bankers first mentio: 
(4) Letter of credit granted in the United Kingdom, authi 


.Tiker 

;0UUt 

. hai er 
oute<k 


or 


drafts to be drawn out of the United Kingdom payable in the l ore 
Kingdom. dor p'Jri tea 

(5) Draft or order drawn upon any banker in the United KiyCgotic 
by an officer of a public department of the State for the uavTnVtarntO?^ t 
~ c J r - 1 e jjt 


money out of a public account. 

By exemption 5, all cheques issued by Government D<1 
ments are exempt, but cheques issued by local authorities I s a '? 3 
be stamped. • 

(6) Bill drawn in the United Kingdom for the sole mini 
remitting money to be placed to any account of public revenue.*^ to ha«£ 


lei evi ! 

is ui ° r 1 ^, 

staling 
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This exemption applies only to the remittance of money which 
is already public money ; it does not extend to cheques drawn by 
taxpayers in payment of customs or excise duties, income tax, etc. 
Such cheques must be stamped. 

By the Post Office Act, 1890, cheques of postmasters are 
exempt from stamp duty if executed for the purpose of making 
payments from one department of the Post Office to another. 

(7) Coupon or warrant for interest attached to and issued with 
any security, or \rith an agreement or memorandum for the renewal 
or extension of time for payment of a security. 


This exemption does not apply to a coupon attached to a 
scrip certificate. The Finance Act, 1894, exempts from stamp 
duty a coupon for interest on a marketable security, being one 
of a set of coupons whether issued with the security or subsequently. 

The Friendly Societies Act, 1896, exempts from duty cheques 
issued by a friendly society or an Approved Society under the 
National Insurance Acts (provided in each case that the Society 
is registered under the Friendly Societies Acts). 

Cheques drawn by registered building societies are exempt 
provided : (1) that the bankers are, by the Rules of the society, 
constituted officers of the society ; (2) that the Rules direct tha 
payments are to be made by cheque, and (3) that the cheques are 

payable to members of the society . . 

Cheques of unincorporated building societies and other societies 

must be stamped. , c 

Cheques issued by a trustee in bankruptcy are exempt, bo 
also are cheques issued by a liquidator on the liquidation accoun 
in a com-pulsory winding up or in a creditor s voluntary winding-up. 
Cheques drawn by a liquidator in a members' voluntary windmg-up 

are not exempt. , 

Cheques drawn by a receiver of a registered company m a 
! compulsory or in a creditors’ winding-up are exempt it Irawn 
i within the scope of his authority, e.g., drawn on the receivers 
\ trading account in connection with the authorized carrying-on o 
5 the business of the company. 

\ 


4 

% 

! i, 

& 


Bills Payable with Interest 

The stamp duty on a bill or promissory note payable with 
interest is chargeable only on the principal sum for which trie 
bill is drawn unless the actual amount of interest is clearly indicated 
on the face of the instrument, in which case the stamp must cover 
the interest as well as the principal sum. Hence, a bill tor 
with interest at 5 per cent, per annum requires a stamp tor 
only, whereas an instrument drawn for payment of £ , 
the addition of £60 as interest ”, requires a 13s. stamp. 
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Bills Drawn in Foreign Currency 

S. 6 of the Stamp Act, 1891, provides that the ad valorem stamp 
duty on hills of exchange and promissory notes drawn in a foreign 
currency shall be calculated on the value of the money in British 
currency according to the current rate of exchange on the dale of 
the instrument. 

If an exchange is a fluctuating one, it is sometimes difficult 
to determine, on the day when stamping becomes necessary, what 
was the rate on the date of the bill, Nevertheless, the Inland 
Revenue will not countenance the practice of taking for stamping 
purposes the rate of exchange on the date of maturity, although 
the rate of exchange at the date of maturity must be taken for 
purposes of payment (see p. 78). 

Bills Drawn in a Set 

39. When a bill of exchange is drawn in a set according to the 
custom of merchants, and one of the set is duly stamped, the other 
or others of the set shall, unless issued or in some manner negotiated 
apart from the stamped bill, be exempt from duty ; and upon proof 
of the loss or destruction of a duly stamped bill forming one of a set. 
any other bill of the set which has not been issued or in any manner 
negotiated, apart from the lost or destroyed hill may. although un- 
stamped, be admitted in evidence to prove the contents of the lost or 
destroyed bill. 

The law will recognize an unstamped part of a bill in a set 
as evidence only if it has not been issued or in any manner negotiated 
apart from the other parts ; and, if such a part has been so issued, 
negotiated or transferred as a separate instrument, it must be 
properly stamped, otherwise an}' parties to the issue, negotiation 
or transfer are liable to the usual penalties. 

A pari of a set to which the section relates must be distinguished 
from a copy of a bill, A copy of a bill is recognized in this country 
for two purposes only : (1) as evidence of indorsement and of the 
liability of an indorser on a hill issued and negotiated in a foreign 
country where copies are legal ; and (2) for purposes of protest 
when the original bill is lost. In this connection, the practice of 
seeking to give effect to an unstamped inland bill of exchange by 
attaching thereto a copy drawn subsequently on properly stamped 
paper is invalid and, therefore, ineffective. It is tantamount 
to stamping a bill with an impressed stamp after execution, and 
anyone issuing, negotiating or paying such an instrument is liabh 
to a penalty, while no transferee or holder can sue upon it. 

Difficulties sometimes arise when an unstamped blank accept- 
ance is sent from abroad for signature by the drawer. If it is 
possible (f.r., if the form of the bill permits}, the blank acceptance 
should be attached to a duly stamped second part and the two 
part*, should be negotiated together as a bill in a set. If tills 
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cannot be done, the instrument can be stamped with the correct 
impressed stamp as an inland bill provided that, before the drawer 
signs it, it is presented to a Stamping Office within seven days of its 
receipt in this country with a written statement that no use has 
been made of it since its arrival. 


Stamping Bills and Notes after Execution 

There are only three cases in which a bill of exchange or cheque 
can be legally stamped after execution and two cases in which a 
promissory note can be so stamped : — 

1. Inland bills of exchange subject to the fixed 2d. stamp 
duty, i.e., those payable on demand, or payable at not more 
than three days after date or sight, may be stamped after 
execution by the person to whom they are presented for 
payment, but by no other. Moreover, this power cannot be 
exercised by such person unless he is prepared to pay the 
instrument. 

2. Bills of exchange or promissory notes, drawn or made 
out of the United Kingdom and therefore requiring to be 
stamped with adhesive stamps, may be stamped by any 
holder into whose hands they come in this country. 

3. Bills of exchange or promissory notes, sufficiently 
stamped as to amount, but written on paper meant for a 
different sort of instrument, such as an insurance policy 
form or a protest forth, which bears a stamp of improper 
denomination, may be stamped with the requisite stamp m 
accordance with the provisions of s. 37 of the Stamp Act [ante). 

Although a post-dated cheque is in effect a bill payable at a 
futuie date, it is not invalid as a cheque under the Bills of Exchange 
Act, and is therefore correctly stamped with a 2d. impressed or 
adhesive stamp. 


STAMPS ON RECEIPTS 

S. 101 of the Stamp Act gives a very wide definition of a 
receipt : — . „ 

101 , — m For the purposes of this Act the expression " receipt 
includes any note, memorandum, or writing whereby any money 
ing to two pounds or upwards, or any bill of exchange , , , 

note for money amounting to two pounds or upwards, ,sacknoul edged 
or expressed to have been received or deposited or paid, m J 
any debt or demand, or any part of a debt or demand, of h 
of two pounds or upwards, is acknowledged to have been sett , . 

or discharged, or which signifies or imports any such ackn g ■ 
and whether the same is or is not signed with the name o y p 

(2) The duty upon a receipt may be denoted by an adhesive j^P* 
which is to be cancelled by the person by whom the rece p g 
helore he delivers it out of his hands. 
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The receipt duty of twopence may be denoted by either im- 
pressed or adhesive stamps. The adhesive stamps used are postage 
stamps, which must be properly cancelled by the person giving 
the receipt before he delivers it out of his hands. A receipt may 
not be stamped after it has once been given, except under the 
conditions set forth in s. 102 of the Stamp Act, as follows : — 

102. A receipt given without being stamped may be stamped with 
an impressed stamp upon the terms following ; that is to say, 

(1) Within fourteen days after it has been given, on payment 
of the duty and a penalty of five pounds ; 

(2) After fourteen days, but within one month, after it has been 
given, on payment of the duty and a penalty of ten pounds ; 

and shall not in any other case be stamped with an impressed stamp. 

A duplicate receipt requires stamping in the same way as the 
original if the amount is £ 2 or over. 

Receipts Exempt from Stamp Duty 

The First Schedule of the Stamp Act, 1891, as amended or 
extended by the Acts referred to below, provides that the following 
documents inter alia shall be exempt from stamp duty : — - 

(1) Receipt given for money deposited in any bank, or with any 
banker, to be accounted for and expressed to be received of the person 
to whom the same is to be accounted for. 

By this provision, a deposit receipt issued by a banker to a 
customer is exempt from stamp duty, but the receipt indorsed 
on the back of the instrument must be stamped by the customer 
on withdrawal if the amount is £2 or over. But no receipt stamp 
is required if the amount of the deposit is being transferred to a 
current account or to another deposit account or deposit receipt. 

The exemption a’so extends to a letter sent by a banker to his 
customer acknowledging the receipt of money including cheques, 
bills, etc.) for the credit of the customer’s account. But an 
acknowledgment or receipt sent by a banker to a third parly, in 
respect of money paid in by that party to a customer’s account, is 
not exempt from duty, as it is not sent to the person to whom the 
banker is accountable for the money. 

A receipt given by one bank for money received by it for transfer 
to another bank is not exempt, for the bank receiving the money 
has not to account for it to the person for whose account it is received. 
The duty in such a case may, however, be avoided if the bank 
receiving the money acknowledges it as agent for the other bank. 
e.£., by stating on the receipt " Received by the Northern Bank, 
Limited (by its agent the Southern Bank, Ltd.), the sum of . . 
etc. 

(2) Acknowledgment by any banker of the receipt of any bill of 
exchange or promissory note for the purpose of being presented for 
acceptance or payment. 
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This exemption covers the receipt by a banker of any cheques, 
bills of exchange, promissory notes, dividend warrants and con- 
ditional orders for payment which fall within the definitions of these 
documents for stamp duty purposes. 

By s. 9 of the Finance Act, 1895, a receipt written on a bill 
of exchange or .promissory note must be duly stamped, whether it 
appears on the face or back of the instrument. But the name of a 
banker (whether accompanied by words of receipt or not) written 
in the ordinary course of his business as a banker on a duly stamped 
bill of exchange or promissory note, or the name of a payee {without 
words of receipt) written on a draft or order, does not constitute a 
receipt chargeable with stamp duty. 

This exemption covers the case where a banker indorses a cheque 
or bill of exchange with the words “ Received for the credit of 
payee’s account with us ” or " Placed to the credit of payee s 
account with us ”, and also the stamping of a banker s name on the 
back of a bill of exchange forwarded for collection, although such a 
stamp is obviously evidence that a banker receives, or wishes to 
receive, the proceeds. 

* S. 33 of the Friendly Societies Act, 1896, exempts from stamp 
duty a receipt given by a registered friendly society for any money 
received by it according to its rules, or for its purposes. 

S. 36 of the Finance Act, 1924, exempts from stamp duty receipts 
given for or on account of any salary, pay or wages, or for or on 
account of any other like payment made to or for the account or 
benefit of any person, being the holder of an office or an employee, 
in respect of his office or employment, or for or on account of money 
paid in respect of any pension, superannuation allowance, compas- 
sionate allowance or other like allowances. 

A receipt executed abroad and afterwards sent to a person 
residing in this country is subject to British stamp duty if it relates - 
to any property situated, or to any transaction effected, in e 
United Kingdom, otherwise it is exempt. Receipts on cheques drawn 
in favour of payees residing abroad may, be exempt from stamp 
duty, but, as it is usually impossible for the paying banker to 
determine whether or not stamp duty is payable in such cases, his 


best plan is to insist on a stamp. , 

Although the paying bank would not incur any penalty un 
the Stamp Acts for failing to obtain a stamped receipt m such cases, 
the customer might claim that his instructions had been disobeyed 
and might refuse to reimburse the bank. In view of this possibi y, 
a banker should endeavour to dissuade his customers from issuing 
cheques with receipts attached to payees abroad, or he should .insert 
in his indemnity form a clause authorizing him to pay c eques 
negotiated abroad without insisting on a stamped receip • 

A banker who is asked to collect a cheque bearing a receipt signe 
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abroad incurs no penalties for presenting the cheque with the 
receipt unstamped, but, if payment is refused on this ground, the 
banker should have an impressed stamp affixed within 30 days of 
the arrival of the cheque in this country. 

OTHER STAMP DUTIES OF IMPORTANCE TO THE 

BANKER 

An Agreement under Hand requires a 6d. adhesive stamp. 
There are certain exceptions. 

Articles of Association of a joint-stock company require a 
10s. deed stamp, which must be impressed, and on registration must 
be accompanied by a 5s. fee stamp. 

Articles of Partnership require a 6d. adhesive or impressed 
stamp if under hand, or a 10s. deed stamp if under seal. 

A Bill of Lading or order for any goods to be exported or 
carried coastwise requires a 6d. impressed stamp, which must be 
affixed before execution. Any person who executes a bill of lading 
not duly stamped is liable to a fine of fifty pounds. 

A Debit Slip does not require stamping unless it is in such a 
form as to come within the definition of a bill of exchange, as where 
it contains the customer's signed order to pay money, in which case 
it needs a 2d. stamp. No stamp is needed on an internal form used 
for bookkeeping purposes. 

A Deed of any Kind not otherwise specifically charged with 
stamp duty requires a 10s. impressed stamp, which may be fixed 
at any time within 30 days of its first execution if made in the 
United Kingdom, or within 30 days of its first receipt in this 
country if executed abroad. 

A Delivery Order does not require a stamp. 

A Dock Warrant or other warrant for goods requires a 3d. 
adhesive stamp, which must be affixed by the person making or 
issuing the warrant, otherwise such person is liable to a fine of £20. 
A document given by an inland carrier acknowledging the receipt 
of goods, or a weight note issued in conjunction with a duly stamped 
warrant, does not require a stamp. 

A Guarantee under hand requires a 6d. adhesive or impressed 
stamp. If adhesive, the stamp must be affixed and cancelled at the 
time of execution by the party signing the instrument. An im- 
pressed stamp may be affixed at any time within 14 days of the 
execution of the guarantee but not afterwards. A guarantee under 
seal requires a 2s. 6d. per cent. ad valorem impressed deed stamp, 
which may he affixed at any time within 30 days of its first execution 
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if made within the United Kingdom, or within 30 days of its receipt 
in this country if executed abroad. 

. A Householder’s Protest requires stamping at the same rate 
as an ordinary protest (see below). 

An I.O.U. does not require a stamp. 

Letters of Credit that do not fall within the exact scope of 
Exemption 4 on page 274 must be stamped with an ad valorem bill 
stamp on the amount the grantee is authorized to draw. Thus an 
impressed ad valorem stamp must be borne by a letter of credit 
issued in the United Kingdom, authorizing drafts to be drawn 
‘within the United Kingdom, whether payable here or abroad. 

The Memorandum of Association of a joint-stock company 
requires a 10s. impressed deed stamp together with a fee stamp, the 
value of which varies according to the amount of the capital. 

A Notarial Act of any kind, except a protest (see below), 
requires a Is. adhesive stamp, .which must he cancelled by the 
hotary. 

Protest of a Bill of Exchange or Promissory Note. The 
stamp duty on a protest may be denoted by an adhesive or im- 
pressed stamp. An adhesive stamp, if used, must be property 
cancelled by the notary issuing the protest. The stamp duty on a 
protest is the same as that on the bill or note if the duty on the 
latter does not exceed Is. ; in any other case, the duty is Is. 

Warehouse Receipts are exempt from stamp duty. 

Warehouse Warrants. See Dock Warrant, 
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APPENDIX A 

BILLS OF EXCHANGE ACT, 1882 

[45 & 46 Vict. Ch. 61.] 

[Note. — The page references in the margin are to the pages of 
the text wherein the relative Sections of the Act are discussed. The 
notes in italics in the text of the Act have been inserted by the 
author to guide the reader.] 

V 

Chapter 61. 

An Act to codify the law relating to Bills of Exchange, Cheques, 
and Promissory Notes. [18th August 1882.] 

B E it enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows : 


PART I. 

Preliminary. 

I 

1. This Act may be cited as the Bills of Exchange Act, 1682. 

2. In this Act, unless the context otherwise requires, — 

" Acceptance ” means an acceptance completed by delivery or 
notification. {See section 17 ) 

” Action " includes counter-claim and set-o2. 

11 Banker ” includes a body of persons whether incorporated or not 
who carry on the business of banking. 

“ Bankrupt " includes any person whose estate is vested in a trustee 
or assignee under the law for the time being in force relating to 
bankruptcy. 

“ Bearer ” means the person in possession of a bill or note which is 
payable to bearer. 

“ Bill” means bill of exchange, and ** note ” means promissory note 
“ Delivery ” means transfer of possession, actual or constructive, 
from one person to another. [See section 21.) 

” Holder ” means the payee or indorsee of a bill or note who is in , 
possession of it, or the bearer thereof. j 

“ Indorsement ” means an indorsement completed by delivery. 
{See section 32.) 

“ Issue " means the first delivery of a bill or note, complete in form ' 
to a person who takes it as a holder. 

" Person ” includes a body of persons whether incorporated or not. 

” Value " means valuable consideration. {See section 27.) 

“ 'Written ” includes printed, and " writing ” includes print. 
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Bill of exchange 
defined 


PART II. 

Biles of Exchange. 

Forms of Interpretation. 

j*') , A t>il! exchange is an unconditional order in writing* 
reniiirinrT 0nc P orson t0 another, signed by the person giving it' 
fivirl „ ® » . P ers °n to whom it is addressed to pay on demand or at a [73 76 77 , 83 , 
nr ,/‘ °t dctenninable future time a sum certain in money to or to the 97 ■ 109 125 1 
raer of a specified person, or to bearer. 

or ..W . Aa ’Hsfrnntent which does not comply with these conditions, 
ic nr,!. 10 *!?,, J 5 an >’ act to be done in addition to the payment of money, 

« not a bill of exchange. 

An order to pay out of a particular fund is not unconditional 
rn ', a the meaning of this section ; but an unqualified order to pay, 
is i Ct - V1 u aa indication of a particular fund out of which the drawee 
am ° r ? lm “ ursc himself or a particular account to be debited with the 
* ount, or (6) a statement of the transaction which gives rise to the bill, 
is unconditional. 

A hill is not invalid by reason — 

1 M -r^ at |t ‘ s not dated ; 

(o) That it docs not specify the value given, or that any value has 
been given therefor ; 

w That it does not specify the place where it is drawn or the place 
where it is payable 

, 0 •) An inland bill is a bill which is or on the face of it purports inland and- 

o be (a) both drawn and payable within the British Islands, or (6) drawn fomen buls - 
within the British Islands upon some person resident therein. Any other f 81 > 83 > 

hdl is a foreign bill. 

,, Pot the purposes of this Act " British Islands " mean any part of 
tne United Kingdom of Great Britain and Ireland, the islands of Man, 

Guernsey, Jersey, Alderney, and Sark, and the islands adjacent to any 
°t them Being part of the dominions of Her Majesty. 

(2.) Unless the contrary appear on the face of the bill the holder may 

treat it as an inland bill. 

, a - (I.) A bill may be drawn payable to, or to the order of, the drawer Effect where 
° r t m n ? a5, k° drawn payable to, or to the order of, the drawee. pStefto’ 

,, (“•) Where in a bill drawer and drawee are the same person, or where bill are tne 
t u i a ' v °° is a fictitious person or a person not having capacity to contract, same person, 
the holder may treat the, instrument, at his option, either as a bill of I 77 . sl - 24 ®> 248] 
exchange or as a promissory note. 

• (1) The drawee must be named or otherwise indicated in a bill to 

«uth reasonable certainty. 

(2.) A bill may be addressed to two or more drawees .whether they 1 9 J 
^ rc Partners or not, but an order addressed to two drawees in the alternative 
r to two or more drawees in succession is not a bill of exchange. 

7* (1 .) Where a bill is not payable to bearer, the payee must be named 
r °/o \ nv ^ Se . indicated therein with reasonable certainty. to payee. 

\2.) A bill may be made payable to two or more pa 3 r ees jointly, or It r g0| BI( i02( * 
"lay be made payable in the alternative to one of two, or one or some of m, 155] 
everal payees. A bill may also be made payable to the holder of an 
°mce for the time being. 

(3.) Where the payee is a fictitious or non*existing person the bill may > , 

0 Seated as payable to bearer. 

?*(M When a bill contains words prohibiting transfer, or indicating 
an intention that it should not be transferable, it is valid as between the 
parties thereto, but is not negotiable. 

(2.) A negotiable bill may be payable either to order or to bearer. 

(3.) A bill is payable to bearer which is expressed to be so payable, 
or on which the only or last indorsement is an indorsement in blank. 

10— (d! 3 6S) 


What bills 
are negotiable. 
[79, 80, 129 , 138 
190 ) 
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(4.1 A bill is pavable to order which is. expressed to be so 
or which is expressed to be payable to a particular person, and = 
contain words prohibiting transfer or indicating an intention 
should not be transferable . t0 

(5.) Where a bill, either originally or by indorsement, is expresses 
be payable to the order of a specified person, and not to him or his 
it is nevertheless payable to him or his order at his option. 

Sum payable. 9. (1.) The sum payable by a bill is a sum certain within the meaning 

178, 83, 124, 2391 of this Act, although it is required to be paid — 

(a) With interest. 

(6 } By stated instalments. , , . n 

(c ) By stated instalments, with a provision that upon defaul 
payment of any instalment the whole shall become due. t 

id ) According to an indicated rate of exchange or according o a 
of exchange to be ascertained as directed by the bill. „ 

(2 ) Where the sum payable is expressed in words and also in S ' 
and there is a discrepancy between the two, the sum denoted by e 
is the amount payable. .... . .„i„. the 

(3.) Where a bill is expressed to be payable with interest, male 
instrument otherwise provides, interest runs from the date oi tne om, 
if the bill is undated from the issue thereof. 

Sec section 57. 


Bill payable 
on demand. 

(79, 123, 243) 


Bill payable 
at a future 
tlmr. 


Ctaissicn of 
date in biU 
payable after 
date. 

(63,1121 


Atite-daUnR 

and 

1*3, li«% HO] 


* SilAtkt i 


Cft; 

c * tin* r>t 

''i.llS; 


10. (1.) A bill is payable on demand — „ 

(a.) Which is expressed to be payable on demand, or at sign , 

presentation ; or 

(6.) In which no time for payment is expressed. 

(2.) Where a bill is accepted or indorsed when it is overdue, i • • 
as regards the acceptor who so accepts, or any indorser who so m 
it, be deemed a bill payable on demand. 

Refer to sections 14, 36 (3), 45 (2), 60 and 73. 

11. A bill is payable at a determinable future time within th e mean 
ing of this Act which is expressed to be payable — . 

(1.) At a fixed period after date or sight. . , * 

(2.) On or at a fixed period after the occurrence of a specified e 
which is certain to happen, though the time of happening ma> 
uncertain. ... 

An instrument expressed to be payable on a contingency is not a 1 

and the happening of the event does not cure the defect , 

Sections 14 (2) (3), IS (3), and 65 (5) indicate how the due date 
determined. 

12. Where a bill expressed to be payable at a fixed period after date 
is issued undated, or where the acceptance of a bill payable at a ni- 
period after sight is undated, any holder may insert therein the true ua 
of issue or acceptance, and the bill shall be payable accordingly. 

Provided that (1) where the holder in good faith and by misja 
inserts a wrong date, and (2) in every case where a wrong date is lnscrtc. 
if the bill subsequently conies into the hands of a holder in due c0 “Jr; 
the bill shall not be avoided thereby, but shall operate and be paysu 
as if the date so inserted had been the true date. 

13. (I.) Where a bill or an acceptance or any indorsement on a bd 
is dated, the date shall, unless the contrary be proved, be deemed to t 
the true date of the drawing, acceptance, or indorsement, as the Ca- 
may be. 

(2.) A bill is not invalid by Tcason only that it is ante-dated or post- 
dated, or that it bears date on a Sunday. 

14. Where a bill is not payable on demand the day on which it falb 
due is determined as follows : " 

it) (1.1 Time days, called days o! grace, arc, in every case where Ihe 
bill itself does not otherwise provide, added to the time of payment 
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.is fixed by the bill, and the bill is due and payable on the last day of 
grace ; Provided that — 


(n.) When the last day of grace falls on Sunday, Christmas Day, 
Good Friday, or a day appointed by Royal proclamation as 'a 
public fast or thanksgiving day, the bill is, except m the case 
hcrcin-after provided for, due and payable on the preceding 
business day ; 

(b.) When the last day of grace is a bank holiday (other than 
Christmas Day or Good Friday) under the Bank Holidays Act, 
1871, and Acts amending or extending it, or when the last day 
of grace is a Sunday and the second day of grace is a Bank 
Holiday, the bill is due and payable on the succeeding business 
day. 

(2.) Where a bill is payable at a fixed period after date, after sight, 
or after the happening of a specified event, the time of payment is 
determined by excluding the day from which the time is to begin 
to run and by including the day of payment. 

(3.) Where a bill is payable at a fixed period after sight, the time 
begins to run from the date of the acceptance if the bill be accepted, 
and from the date of noting or protest if the bill be noted or protested 
for non-acceptance, or for non-delivery. 

See sections 65 (5) and IS (3). 

(4.) ‘The term “ month " in a bill means calendar month. 


34 tk 35 Viet, 
c 17. 


15. The drawer of a bill and any indorser may insert therein the Case of need, 
name of a person to whom the holder may resort in case of need, that ( 220 , 228 ] 
is to say, in case the bill is dishonoured by non-acceptance or non-payment. 

Such person is called the referee in case of need. It is in the option of 
the holder to resort to the referee in case of need or not as he may think fit. 


16. The drawer of a bill, and any indorser, may insert therein an 
express stipulation — 

. (1.) i^egativing or limiting his own liability to the holder : 

(2.) Waiving as regards himself some or all of the holder’s duties. 
See also section 31 (5) as to persons indorsing in a representative capacity. 


Optional 
stipulations 
by drawer or 
indorser. 

(105, 141, 212] 


17. (1.) The acceptance of a bill is the signification by the drawee of Definition 
his assent to ..the order of the drawer. - andrequi- 

Scc sections 1 and 21 as to the necessity for notification or delivery, ceptanre?' 
(2.) An acceptance is invalid unless it complies with the following j 200 } 
conditions, namely : 

(a.) It must be written on the bill and be signed by the drawee. The 
mere signature of the drawee without additional words is sufficient. t 

(6.) It must not express that the drawee will perform his promise by . 
any other means than the payment of money. 


■ 384 A bill may bo accepted— Tmltmai. 

-{1 .) before it has been signed by the drawer, or* while otherwise 200 201 
incomplete : (Sec section 20.) • f;L 3 '] ’ 

(2.)' When it is overdue, or after it has been dishonoured by a previous 
refusal to accept, or by non-payment : 

(3.) When a bill payable after sight is dishonoured by non-acceptance, 
and the drawee subsequently accepts it, the holder, in the absence 
of any different agreement, is entitled to have the bill accepted as 
of tlie date of first presentment to the drawee for acceptance. 


19. (I.) An acceptance is either (a) general or. (6) qualified. 

Sec section 44 as to the holder’s right to refuse a qualified acceptance ; 
also section 52 (2). 

(2.) A general acceptance assents without qualification to the order 
of the drawer. A qualified acceptance in express terms varies the effect 
of the bill as drawn. 


General anti 

qualified 

acceptances. 

]76, 201, 204, 
213] 
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In particular an acceptance is qualified which is — 

(a.) conditional, that is to say, which makes payment by the acceptor 
dependent on the fulfilment of a condition therein stated : 

(6.) partial, that is to say, an acceptance to pay part only of the 
amount for which the bill is drawn; (See section 44 (2).) 

(c.) local, that is to say, an acceptance to pay only at a particular 
specified place : 

An acceptance to pay at a particular place is a general acceptance, 
unless it expressly states that the bill is to be paid there only and 
not elsewhere : 

(d.) qualified as to time '. 

(e.) the acceptance of some one or more of the drawees, but not of 
all. 

20. (1.) Where a simple signature on a blank stamped paper is 
delivered by the signer in order that it may be converted into a bill, it 
operates as a prima facie authority to fill it up as a complete bill for any 
amount the stamp will cover, using the signature for that of the drawer, 
or the acceptor, or an indorser ; and, in like manner, when a bill is 
wanting in any material particular, the person in possession of it has a 
prima facie authority to fill up the omission in any way he thinks fit. 

(2) In order that any such instrum'ent when completed may be 
enforceable against any person who became a party thereto prior to its 
completion, it must be filled up within a reasonable time, and strictly 
in accordance with the authority given. Reasonable time for this pur- 
pose is a question of fact. 

Provided that if any such instrument after completion is negotiated 
to a holder in due course it shall be valid and effectual for all purposes 
in his hands, and he may enforce it as if it had been filled up within a 
reasonable time and strictly in accordance with the authority' given. 
Refer to section 12 as to the omission of the date. 

21. (1.) Every contract on a bill, whether it be the drawer’s, the 
acceptor's, or an indorser's, is incomplete and revocable, until delivery 
of the instrument in order to give effect thereto. 

Provided that where an acceptance is written on a bill, and the 
drawee gives notice to or according to the directions of the person entitled 
to the bill that he has accepted it, the acceptance then becomes complete 
and irrevocable. 

(2.) As between immediate parties, and as regards a remote party 
other than a holder in due course, the .delivery — 

(a.) in order to be effectual must be made either by or under the 
authority of the party, drawing, , accepting, or indorsing, as the 
case may be : 

(6.) may be shown to have been conditional or for a special purpose 
only, and not for the purpose of transferring the property in the 
- bill. 

But if the bill be in the hands of a bolder in due course a valid delivery' 
of the bill by all parties prior to him so as to make them liable to him is 
conclusively presumed. 

(3.) Where a bill is no longer in the possession of a party who has 
signed it as drawer, acceptor, or indorser, a valid and unconditional 
delivery by him is presumed until the contrary is proved. 

Capacity and Authority of Parties. 

22. (1.) Capacity to incur liability as a party to a bill is co-extensive 
with capacity to contract. 

Provided that nothing in this section shall enable a corporation to 
make itself liable as drawer, acceptor, or indorser of a bill unless it is 
competent to it so to do under the law for the time being in force relating 
to corporations. 

(2.) Where a bill is drawn or indorsed by an infant, minor, or corpora- 
tion having no capacity or power to incur liability on a bill, the drawing 
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or indorsement entitles the holder to receive payment of the bill, ‘and to 
enforce it against any other party thereto. 

,23. No person is liable as drawer, indorser, or acceptor of a bill who Signature 
has not signed it as such : Provided that «“ntial to 

,, . , ° . liability. 

HO Where a person signs a bill in a trade or assumed name, he is , gs j, 51 
liable thereon as if he had signed it in his own name : 1 ' " 1 

(2.) The signature of the name of a firm is equivalent to the signature 
by the person so signing of the names of all persons liable as partners 
, in that firm, 

24. Subject to the provisions of this Act, where a signature on a Forged or 

bill is forged or placed thereon without the authority of the person whose signature 15 ™ 
signature it purports to be, the forged or unauthorised signature is wholly . ‘. 

inoperative, and no right to retain the bill or to give a discharge therefor 1 ’ ' 1 
or to enforce payment thereof against any party thereto can be acquired 

through or under that signature, unless the party against whom it is 
sought to retain or enforce payment of the bill is precluded from setting 
up the forger}' or want of authority. 

Provided that nothing in this section shall affect the ratification of an 
unauthorised signature not amounting to a forgery. 

See section 54 (2), 55, 60, 72 (2), 80 and 82 for the provision referred to. 

25. A signature by procuration operates as notice that the agent Procuration 
has but a limited authority to sign; and the principal is only bound by si s nat,, re. 
such signature if the agent in so signing was acting within the actual I 91 * 92 3 
limits of his authority. 

The provisions of this section do not, apparently, apply to signatures 
on behalf of companies. 

26. (1.) Where a person signs a bill as drawer, indorser, or acceptor, P e ”° n aa f?f 
and adds words to his signature, indicating that he signs for or on behalf or in repre- 
of a principal, or in a representative character, he is not personally sentative 
liable thereon ; but the mere addition to his signature of words describ- rapacity, 
ing hint as an agent, or as filling a representative character, does not {»] 
exempt him from personal liability. 

(2.) In determining whether a signature on a bill is that of the prin- 
cipal or that of the agent by whose hand it is written, the construction 
most favourable to the validity of the instrument shall be adopted. 

The Consideration for a Bill. 

27. (1.) Valuable consideration for a bill may he constituted by, — 

(«.) Any consideration sufficient to support a simple contract; 

(6.) An antecedent debt or liability. Such a debt or liability is 

deemed valuable consideration whether the bill is payable on 
demand or at a future time. 

(2.) Where value has at any time been given for a- bill the holder is 
deemed to be a holder for value as regards the acceptor and all parties 
to the bill who became parties prior to such time. 

• (3.) Where, the holder of a bill has a lien on it, arising either from 

contract or by implication of law, he is deemed to be a holder for value 
to the extent of the sum for which he has a lien. 

2S. (1.) An accommodation party to a bill is a person who has signed Aecommoda- 
a bill as drawer, acceptor, or indorser, without receiving value therefor, tion bill or 
and for the purpose of lending his name to some other person. party. 

(2.) An accommodation party is liable on the bill to a holder for t 10 °l 
value ; and it is immaterial whether, when such holder took the bill, 
he knew such part}' to be an accommodation party or not. 

See section 59 (3). 

29. (1.) A holder in due course is a holder who has taken a bill* Holder m 
complete and regular on the face of it, under the following conditions • duc course, 
namely, 197-99, 103, us 

(a.) That he became the holder of it before it was overdue, and 1 


Value and 
holder lor 
value. 

[ 96 , 99, 100 
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Presumption 
of value and 
good faith. 
[97, 102, 152] 


without notice that it had been previously dishonoured, if such was 
the fact 

(6.) That he took the bill in good faith and for value, and that at 
the time the bill was negotiated to him he had no notice of an}' 
defect in the title of the person who negotiated it. 

(2.) In particular the title of a person who negotiates a bill is defec- 
tive within the meanihg of this Act when he obtained the bill, or the 
acceptance thereof, by fraud, duress, or force and fear, or other unlawful 
means, or for an illegal consideration, or when he negotiates it in breach 
of faith, or under such circumstances as amount to a fraud. 

(3.) A holder (whether for value or not),, who derives his title to a 
bill through a holder in due course, and who is not himself a party to 
any fraud or illegality affecting it, has all the rights of that holder m 
due course as regards the acceptor and all parties to the bill prior to 
that holder. 

Refer to section 27 (2). 

. 30. (1.) Every party whose signature appears on a bill is prima 
facie deemed to have become a party thereto for. value. 

(2.) Every holder of a bill is prima facie deemed to be a holder in 
due course ; but if in an action on a bill it is admitted or proved that 
the acceptance, issue, or subsequent negotiation of the bill is affected 
with fraud, duress, or force and fear, or illegality, the burden of proof 
is shifted, unless and until the holder proves that, subsequent to the 
alleged fraud or illegality, value has in good faith been given for the bill. 


* Negotiation of Bills. 

Negotiation 31. (1.) A bill is negotiated when it is transferred from one person 

°f b ‘U- to another in such a manner as to constitute the transferee the holder 

[93, 9S, 115, 1161 of the bill. 

(2.) A bill payable to bearer is negotiated by delivery. 

(3.) A bill payable to order is negotiated by the indorsement of the 
holder completed by delivery. ’ s 

(4.) Where the holder of a bill- payable to his order transfers it for 
value without indorsing it, the transfer gives the transferee such title as 
the transferor had in the bill, and the transferee in addition acquires 
the right to have the indorsement of the transferor. 

(5.) Where any person is under obligation to indorse a bill in a repre- 
sentative capacity, he may indorse the bill in such terms as to negative 
personal liability. 

Sec sections 16 and 2G. 


Requisites 
of a valid 
indorsement. 

1136. 137, 139, 

144] 



32. An indorsement in order to operate as a negotiation must comply 
with the following conditions, namely : — 

(1.) It must be written on the hill itself and be signed by the indorser. 
The simple signature of the indorser on the bill, without additional 
words, is sufficient. 

An indorsement written on an allonge, or on a " copy ” of a bill 
issued or negotiated in a country where ” copies ” are recognized, 
is deemed to !>c written on the bill itself. 

(2.) It must tie an indorsement of the entire bill.- A partial indorse- 
ment, that is to say, an indorsement which purports to transfer 
to the indorsee a part only of the amount payable, or which pur- 
ports to transfer the bill to two or more indorsees severally, docs 
not operate as a negotiation of the bill. 

(3 ) Where a bill i-> payable to the order of two or more payees or 
indorsees who are not partners all must indorse, unless the one 
indorsing has authority to indorse for the others. 

See section 97 id) a s to diiitler.il warrants. 

(4.) Where, in a bill payable to order, the payee or indorsee is wrongly 
designated, or his name is misspelt, he may indorse llie bill as 
therein described adding, if he think fit, his proper signature 
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(5.) Where there are two or more indorsements on a bill, each indorse- 
ment is deemed to have been made in the order in which it appears 
on the bill, until the contrary is proved. 

(6.) An indorsement may be made in blank -or special. It may also 
contain terms making it restrictive. 

33. Where a bill purports to be indorsed conditionally the condition P 0D ‘^ t e ‘°°® ! t 
may be disregarded by the payer, and payment to the indorsee is valid 0 
whether the condition has been fulfilled or not. * 75 ’ 1 


34. (1.) An indorsement in blank specifics no indorsee, and a bill so indorsement 

indorsed becomes payable to bearer. speciolin- 

(2.) A special indorsement specifies the person to whom, or to whose dorsenwnt. 
order, the bill is to be payable. , .[ 137 , 338 ] 

(3.) The provisions of this Act relating to a payee apply with the 
necessary modifications to an indorsee under a special indorsement. ■ 

See sections 7 and 8. 

(4.) When a bill has been indorsed in blank, any holder may convert 
the blank indorsement into a special indorsement by writing above the 
indorser’s signature a direction to pay the bill to or to the order of himself 
or some other person 

35. (1.) An indorsement is restrictive which prohibits the further 

negotiation of the bill or which expresses that it is a mere authority to ' 

deal with the bill as thereby directed and not a transfer of the ownership > u/ - 
thereof, as, for example, if a bill be indorsed ” Pay D only,” or Pay 

D for the account of X," or “ Pay D or order for collection.” 

(2.) A restrictive indorsement gives the indorsee the right to receive 
payment of the bill and to sue any party thereto that his indorser could 
have sued, but gives him no power to transfer his rights as indorsee unless 
’ it expressly authorize him to do so. 

(3.) Where a restrictive indorsement authorizes further transfer, all 
subsequent indorsees take the bill with the same rights and subject to 
the same liabilities as the first indorsee under the restrictive indorsement. 


36. (1.) Where a bill is negotiable in its origin it continues to be 
negotiable until it has been (a) rcstrictively indorsed or (6) discharged or 
by payment or otherwise. honoured bill. 

Refer to sections 59-64 as to discharge and to section 35 (2) as to re- [ 117 - 119 , 125 
strictive indoisemcnls. ' ... 

(2.), Where an overdue bill is negotiated, it can only be negotiated 
subject to any defect of title affecting it at its maturity, and thence* 

'forward no person who takes it can acquire or give a better title than 
that which the person from whom he took it had. 

(3.) A bill payable on demand is deemed to be overdue within the 
meaning and for the purposes of this section, when it appears on the 
face of it to have been in circulation for an unreasonable length of time. 

What is an unreasonable length of time for this purpose is a question 
of fact. 

Bill on demand is defined in section 10. By virtue of section 13, this 
sub-scction applies to cheques, but not to promissory notes [ section 86(3)]. 

(4) Except where an indorsement bears date after the maturity of 
the bill, every negotiation is prime, facie deemed to have been effected 
before the bill was overdue. * , , 

(5.) Where a bill which is not overdue has been dishonoured any 
person who takes it with notice of the dishonour takes it subject to any 
defect of title attaching thereto at the time of dishonour, but nothing . . 
in this sub-section shall affect the rights of a holder in due course. 


37. Where a bill is negotiated back to the drawer, or to a prior 
indorser or to the acceptor, such party may, subject to the provisions .yrracly 

of this Act. re-issue and further negotiate the bill, but he is not entitled Sable thereon, 
to enforce payment of the bill against any intervening party to whom 1117-2321 
he was previously liable. 
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38. The rights and powers of the holder of a bill are as follows : 

(1.) He may sue on the bill in his own name : 

(2.) Where he is a holder in due course, he holds the bill free from any 
defect of title of prior parties, as well as from mere personal defences 
available to prior parties among themselves, and may enforce pay- 
ment against all parties liable on the bill : 

(3.) Where his title is defective {a) if he negotiates the bill to a holder 
in due course, that holder obtains a good and complete title to the 
bill, and (6) if he obtains payment of the bill the person who pays 
him in due course gets a valid discharge for the bill. 

General duties of the Holder. 

39. (1 .) Where a bill is payable after sight, presentment for acceptance 
is necessary in order to fix the maturity of the instrument. 

(2.) Where a bill expressly stipulates that it shall be presented for 
acceptance, or where a bill is drawn payable elsewhere than at the residence 
or place of business of the drawee it must be presented for acceptance 
before it can be presented for payment. 

(3.) In no other case is presentment for acceptance necessary in order 
to render liable any party to the bill. 

(4.) Where the holder of a bill, drawn payable elsewhere than at the 
place of business or residence of the drawee, has not time, with the exercise 
of reasonable diligence, to present the bill for acceptance before presenting 
it for payment on the day that it falls due, the delay caused by presenting 
the bill for acceptance before presenting it for payment is excused, and , 
docs not discharge the drawer and indorsers. 

40. (1.) Subject to the provisions of this Act, when a bill payable 
after sight is negotiated, the holder must cither present it for acceptance 
or negotiate it within a reasonable time. 

See section 41 (2) for the provisions. 

(2.) If he do not do so. the drawer and all indorsers prior to that 
holder arc discharged. 

(3.) In determining what is a reasonable time within the meaning of 
-this section, regard shall be had to the nature of the bill, the usage of 
trade with respect to similar bills, anil the facts of the particular case. 

41. (1.) A bill is duly presented for acceptance which is presented in 
accordance with the following rules : 

(a.) The presentment must be made by or on behalf of the holder to 
the drawee or to some person authorized to accept or refuse accept- 1 
ance on his behalf at a reasonable hour on a business day and before 
the bill is overdue : 

(6.) Where a bill is addressed to two or more drawees, who arc not 
partners, presentment must be made to them all, unless one lias 
authority to accept for all, then presentment may be made to him 
only 

(r.) Where the drawee is dead presentment mav be made to his 
personal representative : 

(d.) Where the drawee is bankrupt, presentment may be made to him 
or to his trustee : 

{r.l Where authorized by agreement or usage, a presentment through 
the post ofhee is sufficient. 

(2.) Presentment in accordance with there rules is excused, and a bill 
may be treated as dishonoured by non-acceptance — 

(«.) Where the dr.iv i e is dead or bankrupt, or is a fictitious jvrrson 
or a person not having capacity to contract by bill : 
tM Where, after tlw exercise of reasonable diligence, such presentment 
cannot be effected : 

f • i Where although the presentment has lv-en irregular, acceptance 
has been refused on scene other ground ; * 

(3.) The fact that trie holder has reason to believe that tin bill, on 
prerentm'-nt, will b» dishonoured doev not excuse presentment. 
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42, (l.*) When a bill is duly presented lor acceptance and is not tson-aeeept- 
acceptcd within the customary time, the person presenting it must treat ° nce ’ 

it as dishonoured by non-acceptance. If he do not, the holder shall lose 1 2! -> 2I3 1 
his right of recourse against the drawer and indorsers. 

43, (l.) A bill is dishonoured by non-acceptance — b 1S non°a r 

(<t.) when it is duly presented for acceptance, and such an acceptance cepumce' and 

as is prescribed by this Act is refused or cannot be obtained ; or us conse- 
(b.) when presentment for acceptance is excused and the bill is not meaces. 

accepted. ! 213 1 

(2) Subject to the provisions of this Act when a bill is dishonoured 
by non-acceptance, an immediate right of recourse against the drawer and 
indorsers accrues to the holder, and no presentment for payment is 
necessary. 

44. (1.) The holder of a bill may refuse to take a qualified acceptance, Duties asto- 

und if he does not obtain an unqualified acceptance may treat the bill as inaliBed ac - 
dishonoured by non-acceptance. pep apces ’ 

(2) Where a qualified acceptance is taken, and the drawer or an 20, ‘ 213 ' 
indorser has not expressly or impliedly authorized the holder to take a * 

qualified acceptance, or does not subsequently assent thereto, such drawer 
or indorser is discharged from bis liability on the bill. 

The provisions of this sub-section do not apply to a partial acceptance, 
whereof due notice has been given. Where a foreign bill has been accepted 
as to part, it must be protested as to the balance. 

(3.) When the drawer or indorser of a bill receives notice of a qualified 
acceptance, and does not within a reasonable time express his dissent to 
the holder, be shall be deemed to have assented thereto. 

See section 19 (2). 

45. Subject to the provisions ot this Act a bill must be duly presented Ru!es ’<> 

for payment. If it be not’ so presented the drawer and indorsers shall ? 0 r ”payment. 
be discharged. i 126 127 , 34 

The provisions referred to are contained in section 46. iss, j 74, ’ 205 -ip 

A bill is duly presented for payment which is. presented in accordance 244] 
with the fallowing rules : — 

(1.) Where the bill is not payable on demand, presentment must be 
made on the day it falls due. 

The due dale is calculated in accordance with section 14. 1 

(2.) Where the bill is payable on demand, then, subject to the pro- 
visions of this Act, presentment must be made within a reasonable ' 
time after its issue in order to render the drawer liable, and within 
a reasonable time after its indorsement, in order to render the 
indorser liable. 

In determining what is a reasonable time, regard shall be bad to the 
nature of the bill, the usage of trade with regard to similar bills, 
and the facts of the particular case. 

(3.) Presentment must be made by the holder or by some person ' 
authorized to receive payment on bis’ behalf at a reasonable hour 
on a business day, at the proper place as hcrein-after defined, either 
to the person designated by the bill as payer, or to some person 
authorized to pay or refuse payment on his behalf if' with the 
exercise of reasonable diligence such person can there be found. 

(4.) A bill 'is presented at the proper place : — . 

(«.) Where a place of payment is specified in the bill and the bill 
is there presented. 

(6.) Where no place of payment is specified, but the address of 
the drawee or acceptor is given in the bill, and the bill is there 
presented. ■ 

(c.) ‘Where no place of payment is specified and no address given, 
and the bill is presented at the drawee’s or acceptor’s place of 
business if known, and if not, at his ordinary residence if known. 

(d.) In any other case if presented to the drawee or acceptor whom- 
ever he can be found, or if presented at bis last known place of 
business or residence. 
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(5.) Where a bill is presented at the proper place, and after the exercise 
of reasonable diligence no person authorized to pay or refuse payment 
can be found there, no further presentment to the drawee or acceptor 
is required. 

(6.) Where a bill is drawn upon, or accepted by two or more persons 
who are not partners, and no place of payment is specified, present- 
ment must be made to them all. 

(7.). Where the drawee or acceptor of a bill is dead, and no place of 
payment is specified, presentment must be made to a personal 
representative, if such there be, and with the exercise of reasonable 
diligence he can be found. 

(S.) Where authorized by agreement or usage a presentment through 
the post office is sufficient 

46. {!.) Delay in making presentment for payment is excused when 
the delay is caused by circumstances beyond the control of the holder, 
and not imputable to his default, misconduct, or negligence. When the 
cause of delay ceases to operate presentment must be made with reasonable 
diligence. 

(2 ) Presentment for payment is dispensed with — 

(a.) Where, after the exercise of reasonable diligence presentment, as 
required by this Act. cannot be effected. 

The fact that the holder has reason to believe that the bill will, on 
presentment, be dishonoured, does not dispense with the necessity 
for presentment 

(6.). Where the drawee is a fictitious person. 

{c.) As regards the drawer where the drawee or acceptor is not bound, 
as between himself and the drawer, to accept or pay the bill, and 
the drawer has no reason to believe that the bill would be paid if 
presented. 

(d.) As regards an indorser, where the bill was accepted or made for the 
accommodation of that indorser, and he has no reason to expect that 
the bill would be paid if presented. 

(c.) By waiver of 'presentment, express or implied.’ 

47. (1.) A hill is dishonoured by non-payment (a) when it is- duly 
presented for payment and payment is refused or cannot be obtained, or 
ffe) when presentment is excused and the bill is overdue and unpaid. 

(2 ) Subject to the prolusions of this Act, when a bill is dishonoured 
by non-payment, an immediate right of recourse against the drawer and 
indorsers accrues to the holder. 

The ■provisions referred to are contained in sections 65-6S. 

48. Subject to the provisions of this Act, when a bill has been dis- 
honoured by non-acceptance or by non-payment, notice of dishonour 
must be given to the drawer and each indorser, and any drawer or indorser 
to whom such notice is not given is discharged ; Provided that — 

(1.) Where a bill is dishonoured by non-acceptance, and notice of 
dishonour is not given, the rights of a holder in due course subsequent to 
the omission, shall not be prejudiced by the omission. 

(2.) W here a bill is dishonoured by non-acceptance and due notice of 
dishonour is given, it shall not be necessary to give notice of a subsequent 
dishonour by non-payment unless the hill shall in the meantime have been 
accepted. 

Sec section SO for the provisions referred to, 

40. Notice of dishonour in order to be valid and effectual must be 
given in accordance with the following rules : — 

(1 .) The notice must be given by or on behalf of the bolder, or by or 
on behalf of an indorser who. at the time of giving it, is himself liable 
on the bill. - 

(2-1 Notice of dishonour may be given by an agent cither in his mm 
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name, or in the name of any party entitled to give notice whether 
that party be his principal or not, 

(3.) Where the notice is given by or on behalf of the holder, it enures 
for the benefit of all subsequent holders and all prior indorsers who 
have a right of recourse against the party to whom it is given 

(4.) Where notice is given by or on behalf of an indorser entitled to 
give notice as hereinbefore provided/ it enures for the benefit of the 
holder and all indorsers subsequent to the party to whom notice is 
given. 

(5.) The notice may be given in writing or by personal communication, 
and may be given in any terms which sufficiently identify the bill, 
and intimate that the bill has been dishonoured by non-acceptance 
or non-payment, 

(6.) The return of a dishonoured bill to the drawer or an indorser is, 
in point of form, deemed a sufficient notice of dishonour. 

(7.) A written notice need not be signed, and an insufficient written 
notice may be supplemented and validated by verbal communication, 

A misdescription of the bill shall not vitiate the notice unless the 
party to whom the notice is given is in fact misled thereby. 

(8.) Where notice of dishonour is required to be given to any person, 
it may be given either to the party himself, or to his agent in that 
behalf. 

(9.) Where the drawer or indorser is dead, and the party giving notice 
knows it, the notice must be given to a personal representative if 
such there be, and with the exercise of reasonable diligence he can be 
found. 

(10.) Where the drawer or indorser is bankrupt, notice may be given 
either to the party himself or to the trustee. 

(11.) Where there are two or more drawers or indorsers who are not 
partners, notice must be given to each of them, unless one of them 
has authority to receive such notice for the others. 

(12.) The notice may be given as soon as the bill is dishonoured and 
must be given within a reasonable time thereafter. 

In the absence of special circumstances notice is not deemed to have 
been given within a reasonable time, unless — 

(a.) Where the person giving and the person to receive notice 
reside in the same place, the notice is given or sent off in time 
to roach the latter on the day after the dishonour of the bill. 

(6.) Where the person giving and the person to receive notice 
reside in different places, the notice is sent off on the day after 
the dishonour of the bill, if there be a post at a convenient hour 
on that day, and if there be no such post on that day then by 
the next post thereafter. 

(13.) Where a bill when dishonoured is in the hands of an agent, he 
may either himself give notice to the parties liable on the bill, or 
he may give notice to his principal. If he give notice to his prin- 
cipal, he must do so within the same time as if he were the holder, 
and the principal upon receipt of such notice has himself the same 
time for giving notice as if the agent had been an independent holder. 

(14.) Where' a party to a bill receives due notice of dishonour, ho has 
after the receipt of such notice the same period of time for giving 
notice to antecedent parties that the holder has after the dishonour. 

(15.) .Where a notice of dishonour is duly addressed and posted, the 
sender is deemed to have given due notice of dishonour, notwith- 

• standing any miscarriage by the post office. 

50. (1.) Delay, in giving notice of dishonour is excused where the Excuses (or 
delay is caused by circumstances beyond the control of the party giving non-notice 
notice, and not imputable to his default, misconduct, ornegligence. When md <t,ay ' 1 
the cause of delay ceases to operate the notice must be given with reason- 1218 - 220 ] 
able diligence. See section 49 (15) as to delay in the post. 

(2.) Notice of dishonour is dispensed with — 

(a.) When, after the exercise of reasonable diligence, notice as required 
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by this Act cannot be given to or does not reach the drawer or 
indorser sought to be charged : 

(6.) By waiver express or implied. Notice of dishonour may be 
waived before the time of giving notice has arrived, or after the 
omission to give due notice : 

(c.) As regards the drawer in the following cases, namely, (1) where 
drawer and drawee are the same person, (2) where the drawee is a 
fictitious person or a person not having capacity to contract, (3) 
where the drawer is the person to whom the bill is presented for 
payment, (4) where the drawee or acceptor is as between himself 
and the drawer under no obligation to accept or pay the bill, (5) 
where the drawer has countermanded payment : 

(d.) As regards the indorser in the following cases, namely, (1) where 
the drawee is a fictitious person or a person not having capacity 
to contract and the indorser was aware of the fact at the time he 
indorsed the bill, (2) where the indorser is the person to whom the 
bill is presented for payment, (3) where the bill was accepted or 
made for his accommodation. 

Notin? or 51. (1.) Where an inland bill has been dishonoured it may, if the 

protest of . holder think fit, be noted for non-acceptance or non-payment, as the 
bil ’- case may be ' but it shall not be necessary to note or protest any such 

[ 120 , 221 - 5 , 229 ] hill in order to preserve the recourse against the drawer or indorser. 

(2.) Where a foreign bill, appearing on the face of it to be such, has 
been dishonoured by non-acceptance, it must be duly protested for non- 
acceptance, and where such a bill, which has not been previously dis- 
honoured by non-acceptance, i$ dishonoured by non-payment it must 
be duly protested for non-payment. If it be not so protested the drawer 
and indorsers are discharged. Where a bill does not appear on the face 
of it to be a foreign bill, protest thereof in case of dishonour is unnecessary . 
(3.) A bill which has been protested for non-acceptancc may bo 
'' subsequently protested for non-payment. 

(4.) Subject to the provisions of this Act, when a bill is noted or 
protested, it must be noted on the day of its dishonour. When a bill 
has been duly noted, the protest may be subsequently extended as of 
the date of the noting. * 

This section has been amended by the Bills oj Exchange {Time of Noting) 
Act, 1917. See Appendix C. 

(5.) Where the acceptor of a bill becomes bankrupt or insolvent or 
suspends payment before it matures, the holder may cause the bill to 
be protested for better security against the drawer and indorsers. 

(6.) A bill must be protested at the place where it is dishonoured : 
Provided that — 

(a.) When a bill is presented through the post office, and returned by 
po->t dishonoured, it may be protested at the place to which it is 
returned and on the day of its return if received during business 
hours, and if not received during business hours, then riot later 
• • than the next business day : 

{b.) When a bill drawn payable at the place of business or residence 
of some person other than the drawee, has been dishonoured by 
non-acceptancc. it must be protested for non-payment at the place 
where it is expressed to be payable, and no further presentment 
for payment to, or demand on. the drawee is necessary. 

(7.) A protest must contain a copy of the bill, and must be signed 
by the notary. making it, and must specify — 

(oj The perron at whose request the bill is protested : 

(6.) Tho place and date of protiyt, the cause or reason for protesting 
the bill, the demand made, and tlic answer given, if any, or the 
fact that the drawee or acceptor could not be found. 

(8.) Where a bill is lost or destroyed, or is wrongly detained from 
the person entitk-d to hold it, protest may be made on a copy or written 
particulars thereof. 

See sections C9 and 70 a r to lost bills. 

(9.)Protest is dispensed with by any circumstance which’ would 
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dispense with notice of dishonour. Delay in noting or protesting is 
excused when the delay is caused by circumstances beyond the control 
of the holder, and not imputable to his default, misconduct, or negligence. 

When the cause of delay ceases to operate the bill must be noted or 
protested with reasonable diligence. 

52. (1.) When a bill is accepted generally presentment for payment 
is not necessary in order to render the acceptor liable. 

(2.) %Vlien by the terms of a qualified acceptance presentment for pay- 
ment is required, the acceptor, m the absence of an express stipulation acceptor, 
to that effect, is not discharged by the omission to present the bill for [169, 206-s, 214, 
payment on the day that it matures. 220 > 223 > 2+ *i 

Qualified acceptances arc dealt with m sections 19 and 44. 

(3.) In order to render the acceptor of a bill liable it is not necessary 
to protest it, or that notice of dishonour should be given to him. 

(4.) Where the holder of a bill presents it for payment, he shall exhibit 
the bill to the person from whom he demands payment, and when a bill 
is paid the holder shall forthwith deliver it up to the party paying it. 

Liabilities of Parties. 

53. (1.) A bill, of itself, does not operate as an assignment of funds f, un ? s '? 
in the hands of the drawee available for the payment thereof, and drawee? 
the drawee of a bill who does not accept as required by this Act is r ]05 16 ’ ;] 
not liable on the instrument. This sub-section shall not extend to 
Scotland. 

(2 ) In Scotland, where the drawee of a bill has in his hands funds 
available for the payment thereof, the bill operates as an assignment of 
the sum for which it is drawn in favour of the holder, from the time 
when the bill is presented to the drawee. 

54. The acceptor of a bill, by accepting it — acceptor ° ( 

(1.) Engages that he will pay it according to the tenor of his accept- [94 9J l0 _ 

(2.) Is precluded from denying to a holder in due course : 

(a.) The existence of the drawer, the genuineness of his signature, 
and his capacity and authority to draw the bill ; 

(6.) In the case of a bill payable to drawer’s order, the then capacity 
of the drawer to indorse, but not the genuineness or validity 
of his indorsement; 

(c.) In the case of a bill payable to the order of a third person, 
the existence of the payee and his then capacity to indorse, 
but not the genuineness or validity of his indorsement. 

55. (I.) The drawer of a bill by drawing it — drawer or* 

(a ) Engages that on due presentment it shall be accepted and paid mdotser. 

according to its tenor, and that if it be dishonoured he will com- 95 > 104 -c, 
pensate the holder or any indorser who is compelled to pay it, 1081 
provided that the requisite proceedings on dishonour be duly 
taken ; 

(6.) Is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to indorse. 

(2.) The indorser of a bill by indorsing it — 

{a.) Engages that on due presentment it shall be accepted and 
paid according to its tenor, and that if it be dishonoured he 
will compensate the holder or a subsequent indorser who is 
compelled to pay it, provided that the requisite proceedings on 
dishonour be duly taken ; 

(6.) Is ■ precluded from denying to a holder in due course the 
genuineness and regularity in all respects of the drawer’s signature 
and all previous indorsements : 

(<•".) Is precluded from denying to his immediate or a subsequent 
indorsee that the bill was at the* time of his indorsement a valid 
and subsisting bill, and that he had then a good title thereto. 
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56. Where a person signs a bill otherwise than as drawer or acceptor, 
he thereby incurs the liabilities of an indorser to a holder in due course. 

57. Where a bill is dishonoured, the measure of damages, which 
shall be deemed to be liquidated damages, shall be as follows : 

(1.) The holder may recover from any party liable on the bill, and 
the drawer who has been compelled to pay the bill may recover 
from the acceptor, and an indorser who has been compelled to pay 
the bill may recover from the acceptor or from the drawer, or from 
a prior indorser — 

(a.) The amount of the bill : 

(6 ) Interest thereon from the time of presentment for payment 
if the bill is payable on demand, and from the maturity of the 
bill in any other case : 

(c.) The expenses of noting, or, when protest is necessary, and 
the protest has been extended, the expenses of protest. 

(2 ) In the case of a bill which has been dishonoured abroad, in lieu 
of the above damages, the holder may recover from the drawer or 
an indorser, and the drawer or an indorser who has been compelled 
to pay the bill may recover from any party liable to him, the amount 
of the rc-cxchangc with interest thereon until the time of payment. 

(3 ) Where by this Act interest may be recovered as damages, such 
interest may, if justice Tequire it, he withheld wholly Or in part, 
and where a bill is expressed to be payable with interest at a given 
rate, interest as damages may or may not be given at the same rate 
as interest proper. 

Interest proper is defined in section 9 (3). 

58. (1.) Where the holder of a bill payable to bearer negotiates it 
by delivery without indorsing it, he is called a “ transferor by delivery," 

(2.) A transferor by delivery is not liable on the instrument. 

(3.) A transferor by delivery who negotiates a bill thereby warrants 
to his immediate transferee being a holder for value that the bill is what 
it purports to be, that he has a right to transfer it, and that at the time 
of transfer he is not aware of any fact which renders it valueless. 
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Discharge of Dill. 

59. (1.) A bill is discharged by payment in due course by or on behalf 
of the drawee or acceptor.. 

Payment in due course " means payment made at or after the 
maturity of the bill to the holder thereof in’good faith and without notice 
that hi* title to the bill is defective. 

(2.) Subject {o the provisions hereinafter contained, when a bill is 
paid by the drawer or an indorser it is not discharged *, but 

{a ) Where a bill payable to. or to tlic order of. a third partv is paid 
by the drawer, the drawer mav. enforce pavmcnt thereof aeninsl 
the acceptor, but may not re-issue the bill. 

'? ) Where a bill is paid by an indorser, where a bill piyable to 
drawer'-, order is paid by the drawer, the party paying it is remitted 
to tits former rights a* regards the acceptor or nntrcr-drnt parties, 
and he may, if be thinks fit, strike out his own nnti subsequent 
indorsements, and again r.crotUtr lh~ bit!, 
fit 5 Where an arcommodatjcn bill is p\H m do- come-.- by the party 

ace; lor i feint cd the lull i« discharged 
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I , 61 • When the acceptor of a bill is or becomes tire holder o{ it at or 

i . atter lts maturity, in his own right, the bill is discharged. 

62. (1.) When the holder of a bill at or after its maturity absolutely 
and unconditionally renounces his rights against the acceptor the bill 

• is discharged. 

The renunciation must be in writing, unless the bill is delivered up 
to the acceptor. 

(2.) The liabilities of any party to a bill may in like manner be 
renounced by the holder before, at, or after its maturity ; but nothing 
m this section shall affect the rights of a holder in due course without 
notice of the renunciation. 

63. (1.) Where a bill is intentionally cancelled by the holder or his Cancellation, 
agent, and the cancellation is apparent thereon, the bill is discharged. [117.133,142. 

(2.) In like manner any party liable on a bill may be discharged by 
tile intentional cancellation of his signature by the holder or his agent 
' In su ch case any indorser who would have had a right of recourse against 
the party whose signature is cancelled, is also discharged. 

. (3 ) A cancellation made unintentionally, or under a mistake, or . 
without the authority of the holder, is inoperative ; but where a bill or 
any signature thereon appears to have been cancelled the burden of proof 
lies on the party who alleges that the cancellation was made uninten- 
tionally, or under a mistake, or without authority. 

64. (1.) Where a bill or acceptance is materially altered without the Alteration of 

assent of all parties liable on the bill, the bill is avoided except as against r”! ' , _ 

a party who has himself made, authorized, or assented to the alteration, 132 ' 133 , 162 ,' 
and subsequent indorsers. 235 ) 246) 

Provided that — 

Where a bill has been materially altered, but the alteration is not 
apparent, and the bill is in the hands of a holder in due course, 
such holder may avail himself of the bill as if it had not been altered, 
and may enforce payment of it according to its original tenor. 

(2.) In particular the following alterations arc material, namely, any 
alteration of the date, the sum payable, the time of payment, the place 
of payment, and, where a bill has been accepted gene-rally, the addition 
of a place of payment without the acceptor’s assent. 

Acceptance and Payment for Honour, 

65. (I.) Where a bill of exchange has been protested for dishonour Acceptance 

by non-acceptance, or protested for better security, and is not overdue, for honour 
any person, not being a party' already liable thereon, may, with the consent , 

of the holder, intervene and accept the bill supra protest, for the honour S6, 22S ‘ ‘-G 
of any party liable thereon, or for the honour of the person for whose 

account the bill is drawn. 

See section 93. 

(2.)' A bill maybe accepted for honour for part only of the sum for 
which it is drawn. 

(3.) An acceptance for honour supra protest in order to be valid' 
must — 

(“ ) be writteu on the bill, and indicate that it is an acceptance for 

honour : 

(6) be signed by the acceptor for honour. 

(4.) Where an acceptance for honour does not expressly state for 
whose honour it,is made, it is deemed to be an acceptance for the honour 
of the drawer. 

(5.) Where a bill payable after sight is accepted for honour, its maturity 
is calculated from the date of the noting for non-acceptance, and not 
from the date of the acceptance for honour. 

66. (1.) The acceptor for honour of a bill by accepting it engages 
mat he will, on due presentment, pay the bill according to the tenor of f or honour, 
tus acceptance, if it is not paid by the drawee, provided it has been duly (ezsj 
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presented lor payment. and protest* d for non-payment. and that he 
receive-) notice of these facts. 

(2 ) The acceptor for honour is liable to the holder atid to all parties 
to the bill subsequent to the party for echo,-- honour he has accepted. 

67. (1.) 'Where a dishonoured lull has l *-c n accepted for honour 
supra protest, or contains a reference in case of need, it must he protested 
for non-payment la-fore it is pro-eiitcd for payment to the acceptor for 
honour, or referee in case of need. 

(2.) Where the address of the acceptor for honour is in the same 
place where tlic bill is protested for non-payment, the hill must lie pre- 
sent* d to htm not later than the day following its maturity ; and where 
the address of the acceptor for honour is in some place other than the 
place where it was protested for non-payment, the hill must he forwarded 
not later than the day following its maturity for presentment to 
him. 

■ (3.) Delay in presentment or non-presentment is excused by any 

circumstance which would excuse delay in presentment for payment or 
non-presentment for payment. 

(4.) When a hill of exchange is dishonoured by tire acceptor for 
, honour it must be protested for non-payment by him. 

68. (I.) Where a bill has been protested for non-payment, any 
person may intervene and pay it supra protest for the honour of any 
party liable tiiercon, or for the honour of the person for whoso account 
the bill is drawn. 

(2.) Where, two or more persons offer to pay a bill for the honour of 
different parties, the person whose payment will discharge most parties 
to the bill shall have the preference. 

(3.) Payment for honour supra protest, in order to operate as such 
and not as a mere voluntary payment, must be attested by a notarial 
act of honour which may be appended to tlic protest or form an extension 
of it. 

(4.) Tlic notarial act of honour must be founded on a declaration 
made by the paver for honour, or bis agent in that behalf, declaring his 
intention to pay tiie bill for honour, and for whose honour he pays. 

(5.) Where a bill has been paid for honour, all parties subsequent to 
the party for whose honour it is paid arc discharged, but the payer for , 
honour is subrogated for, and succeeds to both the rights and duties of, 
the holder as regards the party for whose honour lie pays, and all parties 
liable to that party. 

(6.) The payer for honour on paying to tlic holder the amount of 
the bill and the notarial expenses incidental to its dishonour is entitled 
to receive botii the bill itself and the protest. If the holder do not on 
demand deliver them up lie shall be liable to the payer for honour in 
damages. 

(7.) W here the holder of a bill refuses to receive payment supra 
protest he shall lose his right of recourse against mv party- who would 
have been discharged by such payment. 

Lost Instruments. 

69. Where a bill has been lost before it. is overdue, tlic person who 
was the holder oi it may apply to the drawer to give him another bill 
of the same tenor, giving security to the drawer if required to indemnify 
him against all persons whatever in case the hill alleged to have been 
lost shall 'be found again. 

If tiie drawer on request as aforesaid refuses to give such duplicate 
bill, he may be. compelled to do so. 

70. In any action or proceeding upon a bill, the court or a judge 
may order that the loss of the instrument shall not be set up, provided 
an indemnity be given to the satisfaction of the court or judge against 
the claims of any other person upon the instrument in question. 
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Bill in a Set. 

71. (1.) Where a bill is drawn in a set, each part of the set being Rules a; to 
numbered, and containing a reference to the other parts, the whole of sets ' 
the parts constitute one bill. (t>7, 137) 

(2.) Where the holder of a set indorses two or more parts to different 
persons, he is liable on every such part, and every indorser subsequent 
to him is liable on the part he has himself indorsed as if the said parts 
were separate bills. 

(3.) Where two or more parts of a set are negotiated to different 
holders in due course, the holder whose title first accrues is as between 
such holders deemed the true owner of the bill ; but nothing in this 
sub-section shall affect the rights of a person who in due course accepts 
or pays the part first presented to him. 

(4.) The acceptance may be written on any part, and it must be 
written on one part only. 

If the drawee accepts more than one part, and such accepted parts 
get into the hands of different holders in due course, he is liable on every 
suchjpart as if it were a separate bill. 

, (5.) When the acceptor of a bill drawn in a set pays it without requir- 

ing the part bearing his acceptance to be delivered up to him, and that 
part at maturity is outstanding in the hands of a bolder in due course, 
he is liable to the holder thereof. 

(6.) Subject to the preceding rules, where any one part of a bill 
drawn in a set is discharged by payment, or otherwise, the whole bill is 
discharged. 


Conflict of Laws. 

72, Where a bill drawn in one country is negotiated, accepted, or Rules where 
payable in another, the rights, duties, and liabilities of the parties thereto ,aws “nflict. 
are determined as follows ‘ Ns, S6, 236-23S 

(1.) The validity of a bill as regards requisites in form is determined 
by the law of the place of issue, and the validity as regards requisites 
in form of the supervening contracts, such as acceptance, or indorse- 
ment, or acceptance supra protest, is determined by the law of 
the place where such contract was made. 

Provided that — 

(a) Where a bill is issued out of the United Kingdom it is not 
invalid by reason only that it is not stamped in accordance 
with the law of the place of issue : 

(6.) Where a bill, issued out of the United Kingdom, conforms, 
as regards requisites in form, to the law of the United Kingdom, 
it may, for the purpose of enforcing payment thereof, be 
treated as valid as between all persons who negotiate, hold, 
or become parties to it in the United Kingdom. 

(2.) Subject to the provisions of this Act, the interpretation of the 
drawing, indorsement, acceptance, or acceptance supra protest 
of a bill, is determined by the law of the place where such contract 
is made. v 

Provided that where an inland bill, s indorsed in a foreign country 
the indorsement shall as regards the payer be interpreted according 
to the law of the United Kingdom. 

(3.) The duties of the holder with respect to presentment for accept- 
ance or payment and the necessity for or sufficiency of a protest 
or notice of dishonour, or otherwise, arc determined by the law 
of the place where the act is done Or the bill is dishonoured. 

(4.) Where a bill is drawn out of but payable in the United Kingdom 
and the sum payable is not expressed m the currency of the United 
Kingdom, the amount shall, in the absence of some express stipula- 
tion, bo calculated according to the rate of exchange for sight drafts 
at the place of payment on the day the bill is payable. 

(S.) Where a bill is drawn in one country and is payable in another, 

( the due date thereof is determined according to the law of the' 
place where it is payable. 
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Crossing a 
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1130 . 132 , 133 , 
255 ] ' 


PART in. 


Cheques o.v a Danker. 

73. A cheque is a bill of exchange drawn on a banker payable on 
demand 

• Except as otherwise provided in this part, the provisions of this Act 
applicable to a bill of exchange payable on demand apply to a cheque. 

For the /'tensions refetre.i to iff sections 10, 3S (3), -15 (2), and GO 

74. Subject to the provisions of this Act — 

ft r . tho'c of section 4(1, rclaltr.Q to rrrii.fi for non-ptesenhnent.) 

(1 ) Where a cheque is not presented for payment within a reasonable 
time of its issue, and the drawer or the person on whose account 
it is drawn had Die right at the time of such presentment as between 
him and the banker to have the cheque paid and suffers actual 
damage through the delay, he is discharged to the extent of such 
damage, that is to say. to the extent to which such drawer or person 
is a creditor of such banker to a larger amount than he would have 
been had such cheqne been paid. 

(2 ) In determining what is a reasonable time regard shall be had to 
the nature of the instrument, the usage of trade and of bankers, 
and the facts of the particular case. 

(3 ) The holder of such cheque as to which such drawer of person is 
discharged shall be a creditor, m lieu of such drawer or person, of 
such banket to the extent of such discharge, and entitled to recover 
the amount from him 

75. The duty and authority of a banker to pav a cheque drawn on 
him by his customer are determined bv— 

(1 ) Countermand of payment : 

(2.) Notice of the customer's death 


Crossed Cheques. 

76. (1.) Where a cheque bears across its face an addition of — 
(<7.) Hie words " and company ” or any abbreviation thereof between 
two parallel transverse lines, cither with or without the words 
“ not negotiable ” ; or 

[b.) Two parallel transverse lines simplv, either with or without the 
words " not negotiable " ; 

that addition constitutes a crossing, and the cheque is crossed generally. 

(2.) Where a cheque bears across its face an addition of the name of 
a banker, cither with or without the words ” not negotiable,” that 
addition constitutes a crossing, and the cheque is crossed speciallv and 
to that banker. 

af the Revenue Act, 1SS3, extends the provisions of sections 
7&-S- of tins Act to any document issued by a customer of a banker, and 
intended to enable any person to obtain payment from the banker of the 
sum indicated therein. 


7/. (1.) A cheque may be crossed generally or specially bv the 
drawer. ' 

(-■) Where a cheque is uncrossed, the holder mav cross it generally 
or specially. 

(3.) Where a cheque is crossed generally the holder may cross it 
specially. 

(4-) Where a cheque is crossed generally -or speciallv, the holder 
may add the words ” not negotiable.” 

(5.) Where a cheque is crossed specially, the banker to whom it is 
crossed may again cross it specially to another banker for collection. 

(6.) Where an uncrossed cheque, or a cheque crossed generally, is 
sent to a banker for collection, he may cross it specially to himself. 

'8. A crossi ng authorized by this Act is a materia] part of the cheque ; 
it shall not be lawful for any person to obliterate or, except as authorized 
by this Act, to add to or alter the crossing. 

Section 64 explains the effect of a material alteration. 



APPENDIX A — BILLS OF EXCHANGE ACT, 1882 301 


79. (1.) Where a cheque is crossed specially to more than one banker Lanier m to 

except when crossed to an agent for collection being a banker, the banker crossed deques 
on whom it is drawn shall refuse payment thereof. r Jt 7 i, nz, i? 4 , 

(2.) Where the banker on whom a cheque is drawn which is so crossed 255.] 
nevertheless pays the same, or pays a cheque crossed generally other-' 
wise than to a banker, or if crossed specially otherwise than to the banker 
to whom it is crossed, or his agent for collection being a banker, he is 
liable to the true owner of the cheque for any loss he may sustain owing 
to the cheque having been so paid. 

Provided that where a cheque is presented for payment which does 
not at the time of presentment appear to be crossed, or to have had a 
crossing which has been obliterated, or to have been added to or altered 
otherwise than as authorized by this Act, the banker paying the cheque 
in good faith and without negligence shall not be responsible or incur 
any liability, nor shall the payment be questioned by reason of the cheque 
having been crossed, or of the crossing having been obliterated or having 
been added to, or altered otherwise than as authorized by this Act, -and 
of payment having been made otherwise than to a banker or to the banker 
to whom the cheque is or was crossed, or to his agent for collection being 
a banker, as the case may be. 

80. Where the banker, on whom a crossed cheque is drawn, in good ^"^and' 0 

faith and without negligence pays it, if crossed generally, to a banker, drawer where 
and if crossed specially, to the banker to whom it is crossed, or his agent cheque is 
for collection being a banker, the banker paying the cheque, and, if the crossed, 
cheque has come into the hands of the payee, the drawer, shall respectively fl7l, 172, m- 
be entitled to the same rights and be placed in the same position as if x ‘ ‘ 

payment of the cheque had been made to the true owner thereof. 

81. Where a person takes a crossed cheque which hears on it the Effect of 

words " not negotiable," he shall not have and shall not be capable of 0 

giving a better title to the cheque titan that which the person from whom 

he took it had. 

82. Where a banker in good faith and without negligence receives lo 

payment for a customer of a cheque crossed generally or specially to bankcr _ 
himself, and the customer has no title or a defective title thereto, the 2S2-1S+, 
banker shall not incur any liability to the true owner of the cheque by 187 - 190 , 192,’ 
reason only of having received such payment. 2ts, 255 } 

See section 76 for definitions of general and special crossings. This 
section has been extended by the Bills of Exchange ( Crossed Cheques ) Act, 

1906. Sec Appendix B. 


PART IV. 

Promissory Notes. 

83. (I.) A promissory note is an unconditional promise in writing Protrffswry 
made by one person to another signed by the maker, engaging to pay, 

on demand or at a fixed or determinable future time, a sum certain m !—-■ * WI 
money, to, or to the order of, a specified person or to bearer. 

(2.) An instrument in the form of a note payable to maker s order is 
not a note within the meaning of this section unless and until it is indorsed 
by the maker. 

(3.) A note is not invalid by reason only that it contains also a pledge 
of collateral security with authority to sell or dispose thereof. 

(4.) A note which is, or on the face of it purports to be, both made 
and payable within the British Islands is an inland note. Any other 
note is a foreign note. 

liefer to section 4, and also to subsection 89 (4). 

84. A promissory note is inchoate and incomplete until delivery 
thereof to the payee or bearer. 

See sections 2 and 21 for the meaning of delivery. 
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(2WJ 
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[243,21*1 


Liability of 
maker. 

(*<-*] 


85. (1.) A promissory note may be made by Uvo or more makers, 
and they may be liable thereon jointly, or jointly and severally according 
to its tenor. 

(2.) "Where a note runs ” I promise to pay “ and is signed by two or 
more persons it is deemed to be tlieir joint and several note. 

86. (I.) Where a note payable on demand has been indorsed, it 
must be presented for payment within a reasonable time of the indorse- 
ment. It it be not so presented the indorser is discharged. 

(2.) In determining what is a reasonable time, regard shall be had to 
the nature ot the instrument, the usage of trade, and the facts of the 
particular case. 

(3.) Where a note payable on demand is negotiated, it is not deemed 
to be overdue, for tlic purpose of affecting tlie bolder with defects of title 
of which he had no notice, by reason that it appears that a reasonable 
time for presenting it for payment has elapsed since its issue. 

87. (1 ) Where a promissory note is in the body of it made payable 
at a particular place, it must tic presented for payment at that place in 
order to render the maker liable. In any other case, presentment for 
payment is not necessary in order to render the' maker liable. 

Refer to section 52. 

(2.) Presentment for payment is necessary in order to render the 
indorser of a note liable. 

Compare sections 45 and 46. 

(3.) Where a note is in the body of it made payable at a particular 
place, presentment at that place is necessary in order to render an indorser 
liable ; but when a place of payment is indicated by way of memorandum 
only, presentment at that place is sufficient to render the indorser liable, 
but a presentment to the maker elsewhere, if sufficient in other respects, 
Shall also suffice. 

88. The maker of a promissory note by making it — 

Engages that he will pay it according to its tenor ; 

(2.) Is precluded from denying to a holder in due course the existence 
of too payee and his then capacity to indorse. 

’ Compare sections 52 and 57. 


Application of 
Part II. to 
notes. 

233, 241,245) 


89. (1.) Subject to the provisions in this part and, except as by this 
section provided, the provisions of this Act relating to bills of exchange 
apply, vath the necessary modifications, to promissory notes. 

(2.) In applying those provisions the maker of a note shall be deemed 
? correspond with the acceptor of a bill, and the first indorser of a note 
snail be deemed to correspond with the drawer of an accepted bill pay- 
able to drawer s order. 

(3.) The following provisions as to bills do not apply to notes ; namely, 
provisions relating to — 

(a.) Presentment for acceptance ; 

(h.) Acceptance ; 

[c.) Acceptance supra protest : 

(d.) Bills in a set. 

(4.) Where a foreign note is dishonoured, protest thereof is un- 

npr.pwfirv 1 


Good faith. 
[172, 1S3) 

Signature. 


PART V. 
Supplementary. 


is deemed to be done in good faith, within the meaning 
or n*ot Act ’ " here lt ls m fact done honestly, whether it is done negligently 

!8S 9 i nr un <„ Where, by this Act, any instrument or writing is required 

1 ' ' W ' 14C1 hl o.vn hlrd y w Y P e - rson ' 13 necessary that he should sign it with 
tas own hand, but it is sufficient if his signature s written thereon by 
some other person by or under his authority. tnereon uy 
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(2.) In the case of a corporation, where, by this Act, any instrument 
or writing is required to be signed, it is sufficient if the instrument or 
writing be sealed with the corporate seal. 

But nothing in this section shall be construed as requiring the bill or 
note of a corporation to be under seal. 

Refer to sections 23 to 26. 


92. Where, by this Act, the time limited for doing any act or thing Computation 
is less than three days, in reckoning time, non-busmess days are excluded of llnJe ' 

“ Non-business days " for the purposes of this Act mean — I' 204 . 2I7 1 

(a.) Sunday, Good Friday, Christmas Day : 

(6.) A bank holiday under the Bank Holidays Act, 1871, or Acts 34&35Vict. 

amending it : c - 17 - 

(c.) A day appointed by Royal proclamation as a public fast or 
thanksgiving day. 

Any other day is a business day. 


93. For the purposes of this Act, where a bill or note is required to ^ uf^aPeot "to 
be protested within a specified time or before some further proceeding pr 0tes t. 
is taken, it is sufficient that the bill has been noted for protest before j 2 ,,_ 22S j 
the expiration of the specified time or the taking of the proceedings : and 
the formal protest may be extended at any time thereafter as of the 
date of the noting. 

Refer to sections 65 to 6S. 


94. Where a dishonoured bill or note is authorized or required to b6 
protested, and the services of a notary cannot be obtained at the place 
where the bill is dishonoured, any householder or substantial resident of 
the place may, in the presence of two witnesses, give a certificate, signed 
by them, attesting the dishonour of the bill, and the certificate shall in 
all respects operate as if it were a formal protest of the bill. 

The form given in Schedule 1 to this Act may be used with necessary 
modifications, and if used shall be sufficient. 

For' Schedule l sec next page. 

95. The provisions of this Act as to crossed cheques shall apply to a 
warrant for payment of dividend. 


Protest when 
notary not 
accessible. 
[ 224 ] 


Dividend 
warrants may 
!>e crosse<L~ 
( 255 , 256 ] 


96. The enactments mentioned in the' second schedule to this Act Repeal. 

> are hereby repealed as from the commencement of this Act to the extent 

in that schedule mentioned. 

Provided that such repeal shall not affect anything done or suffered, 
or any right, title, or interest acquired or accrued before the commence- 
ment of this Act, or any legal proceeding or remedy in respect of any 
such thing, .right, title, or interest. 

97. (1.) The rules in bankruptcy relating to bills of exchange Savm f _ 
promissory notes, and cheques, shall continue to apply thereto notwith- -j-m 
standing anything in this Act contained. 

(2.) The rules of common law including the law merchant, save ln 
so far as they are inconsistent with the express provisions of this Act, 
shall continue to apply to bills of exchange, promissory notes, and cheques. 

(3.) Nothing in this Act or in any repeal effected thereby shall affect— 33 & 34 v.ct, 

(a.) The provisions of the Stamp .Act, 1870, or Acts amending it. c - 
or any law or enactment for the time being in force relating to the 


revenue : * . oc ... , 

(6.) The provisions of the Companies Act, 1S62, or Acts amending it, - 
hr any Act relating to joint stock banks or companies : . 

(a) The provisions of anv Act relating to or confirming the privileges 
of the Bank of England or the Bank of Ireland respectively : 

(ff.) The validity of any usage relating to dividend warrants, or the 
indorsements thereof. 


98. Nothing in this Act or in any repeal effected thereby shall extend Samg sol 
or .restrict, or in any way alter or affect the law and practice in. bcotiana ^licence 
»n regard to summary diligence. Scotland. 


Construction 
with other 
Acts, tic. 


Parole 
evidence 
allowed in 
certain 
judicial pro- 
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Scotland. 


Section <H. 


A.D. lWO. 
{!£>, 1 *Z t 252\ 
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99. Where any Act or document refers to any enactment repealed 
by this Act. the Act or document shall be construed, and shall operate, 
as if it referred to the corresponding provisions of this Act. 

100. In any judicial proceeding in Scotland, any fact relating to a 
bill of exchange, bank cheque, or promissory note, which is relevant to 
any question of liability thereon, may be proved by parole evidence : 
Provided that this enactment shall not in any way affect the existing 
law and practice whereby the party who is, according to the tenor of 
any bill of exchange, bank cheque, or promissory note, debtor to the 
holder in the amount thereof, may be required, as a condition of obtaining 
a sist of diligence, or suspension of a charge, or threatened charge, to 
make such consignation, or to find such caution as the court or judge 
before whom the cause is depending may require. 

This section shall not apply to any case where the bill of exchange, 
bank cheque, or promissory note has undergone the sesennial prescription. 


FIRST SCHEDULE. 

Form'of protest which may be used when the services of a notary cannot 

be obtained. 

Know all men that I , A. B. (householder), of in the 

county of , in the United Kingdom, at the request of 

C. D., there being no notary public available, did on the 
day of , 1SS at demand payment (or accep- 

tance) of the hill of exchange hereunder written, from E. F., to which 
demand he made answer (state answer, if any) wherefore I now, in the 
presence of G. H. and J. K.. do protest the said bill of exchange. 

(Signed) A. B. 

J K } Witnesses ' 

N.B . — The hill itself should be annexed, or a copy of the bill and 
all that is written thereon should be underwritten. 


APPENDIX B 

BILLS OF EXCHANGE (CROSSED CHEQUES) ACT, 

1906 

(6 Edw. 7. Cm 17.] 

Chapter 17. 

An Act to amend section eighty-two of the Bills of Exchange 
Act, 1882. [4 th- August 1906.] 

B E it enacted by the King's most Excellent Majesty, by and with 
the advice and consent of thh Lords Spiritual and Temporal, and 
Commons in this present Parliament assembled, and by the authority 
of the same, as follows : — 


1 . A banker receives payment of a crossed cheque for a. customer 
within the meaning of section ciuhtv-two of the Bills of Exchange Act. 
1SS2. notwithstanding that lie credits his customer's account with the 
amount of the cheque before receiving payment thereof. 


2. This Act may be cited as the Bills of Exchange {Crossed Cheques) 
Act, IK)*,, and this Act and the Bills of Exchange Act 1SS'> may be 
cited together as the Bills of Exchance Acts, 1SS2 and 1908. ' ’ 


tifV. 



APPENDIX C. 

BILLS OF EXCHANGE (TIME OF NOTING) ACT, 1917 

[7 & S Geo. 5 . Cii. 48.] 

Chapter 48. 

An Act to amend the Bills of Exchange Act, 1882, with respect A D - lyl7 - 
to the time for noting Bills. [Sth November 1917.] [223 ' 

B E it enacted by the King’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by .the authority 
of the same, as follows : — 

1. In subsection (4) of section fifty-one of the Bills of Exchange Time of notim: 
Act, 1882 (which relates to the time of noting a dishonoured bill), the 
words “ it must be noted on the day of its dishonour " shall be repealed, 1 

and the following words shall be substituted therefor, namely, “ it may 
■be noted on the day of its dishonour and must be noted not later than 
the next succeeding business day.” 

2. This Act may be cited as the Bills of Exchange (Time of Noting) Short title and 
Act, 1917, and shall be construed as one with the Bills of Exchange Act, 5 Q S , ^ uc 7 tl0n- 
1SS2, and the Bills of Exchange Acts, 1882 and 1906, and this Act may c . j 7 . ‘ 
be cited together as the Bills of Exchange Acts, 1882 to 1917. 


APPENDIX D 

BILLS OF EXCHANGE ACT (1882) AMENDMENT 

ACT, 1932 

[22 & 23 Geo. 5. Ch. 44.] 

Chapter 44. 

An Act to amend the Bills of Exchange Act, 1882. a.d. 1932 . 

[12th July 1932.] l»fl 

v 

B E it enacted b 3 r the King's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows : — 

I . Sections seventy-six to eighty-two of the Bills of Exchange Act, Amendment ns 
1S82 (which relate to crossed cheques), as amended by the Bills of Exchange dJawnby a 
(Crossed Cheques) Act, 1906, shall apply to a banker's draft as if the bank on itsri'. 
draft were a cheque. 45.&40 Viet. 

Eor the purposes of this section, the expression “ banker's draft ” £• - 

means a draft payable on demand drawn by or on behalf of a bank upon c, 17 . 
itself, whether payable at the head office or some other office of the bank. 

2. This Act may be cited as the Bills of Exchange Act (1882) Amend- Short title, 
ment Act, 1932. 
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' 15 cl seq. 
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BANKER — continued. 

BANKERS’ ASSETS 
- Acceptances, etc. • 

Advances . - 

Bills Discounted 
Coin, etc. . 

Investments . 

Money, at Call . 

Premises ■ ■ ... 

BANKER’S DRAFTS . • 

BANKER’S FUNDS • • 

Current and Deposit Accounts 

bSb payment^- 

bSg department. 

. Bank of England. 

BANKING— 

Rise of . - • • ' 

Utility of - - • • - ' . 

BANKRUPT ■ • • 

Undischarged . • • 

BANKRUPTCY— 

Apt of » * * * * 

of Drawer of Cheque . • 

Guarantee and 

Petition • • ' ‘ . ■ 

Bankruptcy Act, 1914 - . 

Section 47 . • ; , 1926 

Bankruptcy Amendment Act, 

^Unification b y Fu ^° n of' Incor- 
Classi&cation hy Moo _ . 

poration • • ' L ,s.\V. Bank, 

Bamns, Jnr. & Sms . . • 

BarmcWev. Bennett, iS78 ■ • 71,79,101 

I BEARER • • } Act. 1892 . 

1 Betting & Loans (Infants) . 18 

l BILLS DISCOUNTED • ; 70 cl seq. 

bills of exchange . ■ 

I* Acceptance. SceAccep 

!i Acceptor. See Acceptor. 

Accommodation - ' 'to another 

S Addressed by one person w . _ . 

ii' After date • • • ' 


I' AGE 

-continued. ^ 

71,88,109 

89 

74,79,123 
• ' ' 79 


1 

' 11 
' 71 

'. -io 

1G6 
165, 166 
o4 
166 

’ ’ 166 
‘ ' 40 

’ 166 

12 


14 

184 

112 


After sight. - 
Alteration of. 
Assignment of 
Bearer of . - • 

Cancellation of - 

Capacity of Parties to 
Collection of . • * 
Companies as Parties 

OI . 


BILLS OF EXCHANGE 

Definition • • 

Delivery • • ' ' . 

Constructive • 

on Demand • t ^. e Time 

Determmabtend fge 

Discharge. Bee . ) our . 
TnmS^sCausa 
Drawer. See Drauerl 

Due date of • • 

Finder of lost . • 

^Foreign Currency • 

Wsk 

Immediate Parties on 
Inchoate • • . . • • 

Indorsee *. j n ^ 0 rsemcnts. 

Infants as Parties . 

Inland . • ■ * . 

Interest with • 

Labilities of Parties ■ 

Lien on . • • 

■ 

Must be Unconditional 
Must be in Wrdmg • 

Negotiability of 

Nelotia^no^verdne 

Of Liability on 

Overdue • • . . . 

Parties to • • p^. t i es . . 

Partnerships^^ . . 

Payab c to ! B e ^ genc y . • 

Payable by Instalments • • 

Payable to Order. • ■ . 

Payee ■ ■ • ... . • 

Payment of . . 

Payment ofDeo po5t . 
payment tbrovit p aym ent. 

: 

Re-issue of • 

Remote Parbes^ - . 

Requisites as to . 

in a Set • - Sigtia lures on Bills 

Signature. Sees k _ . . 

Sola. 


100 
73 
S4 
.84,86 

106,113 
116 
.71,79 
234 
' 90 

l82 ' 19 o°0 


117 
73, 89 

S4.238 
‘ ' . 96 

si 002,269,271 

• 81 ’ 78,276 

■ • ' 73 

• • ' ' 114 

■ ; 112, 114 

110 

; 77,111.131 


90 

gi 222,270 
b ’ S3 275 
' 7ll 109 

; 120,212 

113,23a 

■ ' 7o 

■ • 272 

• ' ' 76 

• • ; 73 

109 et seq., 113 

• ; ; so , 

' 107 
' 117,113 
' . 88 et sc?- 

• • ' 79 

- ' 79 

‘ ' ’.78, 85 

- ' 79 

• ' '.80,89 

• • 180 

• • ' 103 

- ' 135 

See 


Companies as Parties 1 , 

Completion of . • r ' .^deration 

' Consideration. See Constat 


ill rf seq. 


Corporations as Parties 

Damages oA Dishonour 
Date • * • * * 

Days of Grace 


120,137. 
' 91 

70 
226 

83 

84 


Sola . • 

I . 
ISrit : 

Sum certain - ' . . - 

Sum payable . . ■ 

Sureties on . - . . 

Term ■ • ‘ 


117,232 
110 
‘ 237 
' ‘ 181 
87,276 

S3 
'.73-75 
269 
‘ 26S 
’ ISO 
'.73,78 
78 
' 235 

' 70 
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BILES OF EXCHANGE — continued. 

/Transfer of 115 

Transferor by Delivery . . . . 1 OS 

Transmission of 1 1 6 

Treated as Notes .... . 2 1<> 

Unconditional 76 

Unenforceable 104 

Unpaid 192 

Void 103, 137 

Voidable 104 

Bills of Exchange Aci (18S2) Amend- 

tnent Act, 1932 . . . . 176, 24S 

Bills of Exchange (Crossed Cheques) A ct, 

1906 . . . 188, 189, 248, 252, 255 

BILLS OF LADING ..... 62 

Claused 63 

Clean 63 

Dirty 63 

Foul ......... 63 

Negotiability of 73 

“ Received for Shipment ”... 62 

as Security 62 

“ Shipped ” 63 

Stamp Duty on ...... 280 

BLANK TRANSFER ... .59 

BONDS— 

Bearer 256 

Dratvn . • 6S 

Registered 256 

Branaao v. Barnett , 1846 .... 56 

BREACH OF TRUST ... 40, 16S 

BRITISH ISLANDS St 

BUILDING SOCIETIES— 

Cheques of 275 

as Customers 49 

BUSINESS DAY 204 


CANCELLATION OF BILL ... 234 
CANCELLATION OF CHEQUE . 233 

CAPITAL— 

Authorised 17 

Callable 17 

Called up 17 

Issued 17 

Nominal 17 

Paid up 17 

Registered 17 

Reserve 4, 17 ' 

Subscribed 17 

Uncalled 17 

Capital and Counties Bank v, Gordon, 

1903 160, 183 

Carter v. While, 18S3 113 

CASE OF NEED .... SS, 226 
CASH— 

Proportion held by Banker ... 23 

. Reserve 22 

Count V. Thompson, 1849 . . .* . 220 

CENTRAL RESERVE SYSTEM . 8, 18 
CERTIFICATE OF INCOR- 
PORATION 45 

CERTIFICATE TO COMMENCE 

BUSINESS 45 

Chapman v. Smctkurst, 1909 ... 93 

CHARGES— 

Floating 47 

Registration of 4S 

Specific .... . 47 

CHARTERED BANKS .... 14 

CHEQUE BOOK 27 


105, 


■PAGE 

SO, 121 ei seq- 
174, ISO 
. 178 

125, 132, 162 
. 124 

. 156 

. 169 

27, 163 
. 124 

. 275 

,133,234 
193 el seq. 
182 


I9S 

173 

131 

164 

159 

125 

121 


CHEQUES . . 

Account Payee 
Advising fate of 
Alteration of . 

Amount . . 

Answers on returned 
Ante-dated . . 

Banker’s Obligation to Pay 
To Bearer . 
of Building Societies 
Cancellation of 
Collection of . 
for Customer . 

Time allowed . 

Company payee ; 

Completion of . 

Countermand of . 

Crossed. See Crossed Cheques. 
Customer’s right to draw 

Date 

Definition of . . . . 

Discharge. See Discharge. 

Dishonour of. Sec Dishonour . , 
of Friendly Societies . 

Inchoate 

on Ireland 

Marking of .... 

Material Alteration . 

Must be drawn on Banker 
Must be Unconditional . 

Must be in Writing . 

Mutilation 

Negotiability ot . 

“ Not Negotiable ” 

Not Transferable . 

Noting. See Noting. , , 

To Order >-{ 

Overdue 125 

Parties to 121 

Payment by 

Payment in due course ot . - - }*? 

Post-dated 1®? 

of Postmasters 27a 

Presentment for Payment. • See 
Presentment for Payment. 

Protest. See Protest. 


. 275. 
Ill, 131 
197 


177 
132 
123 
122 
122 
134 

. . 125, 12S 

128, 174, 182, 190 
. 129, 174, 190 


Regularity of 
Requisites as to form 
Return of Unpaid, 
on Scotland 
Sent by Post . 

Signature ol Drawer . 
Signatures on . 

- Stale 

Stamp Duty on . 
Stamping of . . 

Statute of Limitations 
Sum Payable . 
of Trustee in Bankruptcy 
Unpaid .... 
CHOSE IN ACTION . 
CIRCUITY OF ACTION 
CIRCULAR CHEQUES 
CIRCULAR NOTES . 
Clayton’s Case, 1816 
Partnerships and . 
CLEARING— 

Scotland .... 
Country- .... 
Ireland .... 
London. 


179 : 


170 
170 
i, 192, 198 
. 197 

. 135 

, 123 

. 161 
125, 169 
269 
269 
. 126 
. 124 
275 
. 192 

. 72 

. JI7 
263 
262 
30 
44 


71 


. 197 

166, 198 


197 

194 
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CLEARING — continued. 

Metropolitan 195, 197 

Settlement 196 

Town 195, 196 

CLEARING HOUSE ACCOUNT 194, 197 
CLEARING SYSTEM . . 193 cl sea. 

CLOSING AN ACCOUNT ... 36 

CLUBS, AS CUSTOMERS ... 50 

Glutton v. Attenborough, IS96 ... 10! 

Cohn v. Boulken, 1920 78 

COLLATERAL SECURITY 52, 57 cl scq. 

Hypothecation 64 

Mortgage GO, 61 

Pledge 71 

Principal Types of . . . .57 el se q. 

Requisites of 57 

COLLECTING BANKER . 181 cl scq. 

and Conditional Orders .... 251 
Liability for Conversion . 1S4, 188 

Protection of 183 

COLLECTION OF CHEQUES 181 ct scq. 

for a Customer 18S 

Commissioners of Taxation v. English, 
Scottish & Australian Bank, IJd., 

1920 183 

COMMITTEES, AS CUSTOMERS 50 

COMMON LAW HOLIDAYS . . 85 

COMPANIES— 

Borrowing by Debentures . . 17 

Borrowing Powers of . • 46 

Contracts by Bill ... .90 

as Customers .45 

Indorsements of . .152 

Memo, and Articles . . . . 45 

Non-trading .... 46, 48 

Powers of Directors 4G 

Private 45 

Public 45 

Restrictions on Power to Com- 
mence Business . . • 18 

Statutory 49 

Trading" 46 

Ultra Vires Acts 46 

Winding-up of. . . . 48. 166 

CONDITIONAL ORDERS . 247 ct scq. 

Bankers' Protection re . . .251 

1 ransfernbilitv of 252 

CONFIDENTIAL OPINIONS . . 32 

CONFLICT OF DAWS . . 236 ct scq. 

CONSIDERATION . vf.,238 

Definition of 96 

Illrgal .118 

“ Past . . 96 

Presumption of ! . . . 97, 102 

CONSTRUCTIVE DELIVERY . . 86 

CONTRACTUAL CAPACITY . . 10.1 

CONTINUING SECURITY . 54,58,71 

CONVERSION . . . 101. 175. 176, IS.» 

CGUKI RATIONS— 

Or.itr.tr o by pin .... .91 

as Customers ..... . 19 

COUNTERMAND OT I'AYJIl NT . 161 

COUNTY COURT GARNISHEE 

SUMMONS 35 


COUPONS 


47. 67, 256 


CREDITS, Se/uic.-rt - f CteJ,’ 
CUOSMTJ CHLyt'LS " 1.‘7r:er,‘ 

Van";'-: «,>.slr . . t ”4 

A*’."w! Crew; -;,- or. 171 

O'.-'- •■r e; . ■ 171 

t > - , f -g • I— 


CROSSED CHEQUES— continued 
Definition ... . 127 

“ Not Negotiable ’’ 128, 174 

“ Not Transferable ” 190 

Who may Cross . . . 130 

C ROSSI N G — 

Alteration of ... 130, 132 

Effect of .... 127,129 

General. . . 127, 129 

Opening of ... 130 

Special 129 

Specimens 128, 129 

Currency and Bank Notes Act, 1928 6 

CURRENT ACCOUNTS 18, 25 ct scq., 160 
and Rule in Clayton's Case ... 30 

and Statute ol Limitations . , 29 

Currie V. Misa, 1875 96 

CUSTOMER— 

Accountof. See Account of Customer. 

Definition of 25, ISO 

Impersonal 45 rl scq. 

Personal 3S el seq. 


DAMAGES ON DISHONOUR 
DATE ON BILL .... 

Fixed 

Insertion of 

Omission of . 

DAYS OF GRACE . . . 

Abroad 

Conflict ot Laws .... 
On Instalments .... 
DEBENTURES . . 

To Bearer .... 

Mortgage 

Kcght<’rcd .... 
Registration of 
DEBIT SUP ... 

DEED, STAMP-DUTY ON 
DEFECT OF TITLE . 101, 1C 
DELIVERY OF BILL . . 

Actual 

Constructive ... 
Elements of Valid 

Ily Pori 

DELIVERY ORDER . . - 


Stamp Duts* oa . 
DEPOSIT ACCOUNTS 
Cheque drawn 
IVtiund lor 

nr.rosiT nrxiAvrs 

of 

Oiler Uon ot . 

I Virtu cf 

OvVt, HOn v 

of 

Payment of 


88 
. 85 

85 
. 47 

47, 71 
47 
. 47 

. 47 

28(1 
. 2^0 
U8. H'S 
8S, l<K> 

, 1 09 

80, W* 

. UO 
in 
. at 
. £&* 
ns 

2-S, !5‘* 
’258, 

[ 5 7* 


DEI ITtMINAllU. ri'lL'RE T IME 


DISCHARGE . - . 

bv Cir erl'ati'-n . 

In Al'-'t-ib • 

DIM Ot ’NTS .... 

OKHONOUR Of BILLS, 
>. v ,\’erx f - M-e ■ 
rsf\ir \ c- 
t.V S’'-'. - 

>*•- N -Pair M . 

» -, »* * t! ,Y ?'■ 


It s-;. 

2AI 
113, U' 
I>- 
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DIVIDEND WARRANTS 

I'AGC 
251 , 253-255 

Negotiability of . 

. 72 

DOCK WARRANTS . . 

. . . 63 

Stamp-Dutv on . 

. . . , 280 

DOCUMENTS OF TITLE TO 

GOODS ... 

... 62 

DOMICILES . . 

. . 181 

DOMINION BANKS . . 

. . 13 

Donatio Mortis Causa . 

. 117 

DRAWEE 

. 89 

DRAWER . . 

. . 73, 89 

Bankruptcy of 

... 165 

Death of 

165 

Insanity of 

... 165 

Liability of , 

. . t04, 126 

Same Person as Drawee . 

... 246 

Warranties of . 

. . . 104 

DRAWN BONDS . . . 

. . 6S 

DRUNKEN PERSONS, DEALINGS 

WITH 

. . 39 

DUE-DATES \ . . . 

84 el seq , 23S 

Acceptance for Honour . 

... 85 

Calculation of . 

. . . S7 

DURESS 

. . . 97 

E. 

EAST INDIA BONDS 

71 

“ EFFECTS NOT CLEARED ” . . 192 

“ ENGAGEMENTS ” . . 

. . 18 

EQUITABLE CHARGES— 
Life Policies .... 

... 60 

Stocks and Shares 

. . 59 

EQUITIES— 

Free from 

... 72 


Subject to . 
EQUITY 


ESTOPPEL 
EXECUTORS— 
Customers . 
Indorsements ot 
Loans to . 


OF REDEMPTION 


.72 73 
55, 60 


94, 162, 187, 259 


41 
149 

42 


F. 


FICTITIOUS OR NON-EXISTING 

PAYEES 101 

FIDUCIARY ISSUE 17 

Finance Act, 1894 275 

Finance Act, 1895, Sect. 9 . 279 

Financr Act, 1899 269 

Finance Act, 1918 269 

Finance Act, 1924, Sect. 36 279 

FLOATING CHARGE 47 

FOREIGN BILLS 81 

FORGED SIGNATURES 93-95, 101, 10S 

FORGED TRANSFER .... 63 

FORGERY 93-9S 


Acceptance 95 

Drawer’s Signature 95 

Indorsement 95-96 

Foster v. MacKinnon, 1869 . . . J04 

FRAUD, EFFECT ON BILL OF 9S, 104 
FRAUDULENT ALTERATION ..113 
FRAUDULENT COMPLETION . 113 
FRIENDLY SOCIETIES— 

Customers 49 

Cheques of . 275 

Receipts of 279 

Friendly Societies 1 Act, 1896 . .275,279 


G. 


GARNISHEE ORDER 
GARNISHEE SUMMONS 
Garrard v. Les-is, 1SS2 . 

GOLDSMITHS’ BOOK . 

’’ GOOD FAITH ” . . 

Presumption of 
GOODS AS SECURITY 
Documents of Title . 

GORDON CASE. See Capital & 
Counties Bank v. Gordon, 1903. 
GRATUITOUS BAILEE . ... 66 

G.1F. Rlv. v. London and County Bank, ■ 

1901 I .' 25,189 

53 el seq 
54 


. 33 

. 35 

. U5 
. 197 
172, 183 
. 102 
. .56,61 
. 62 


GUARANTEES 
Continuing 
Definition of . 

Fotm of 

Non-continuing . 

Precautions regarding 
Specific 

Stamp-Duty on . 
GUARANTOR . . 

Guardians of St. John, Hampstead, 
Barclays Bank, 1923 . . 

H. 


53 

53 

55 

53 

55 

2S0 

53 

185 


Hannan's Lake Vico: Central, Ltd. v. 

Armstrong, 1900 1®4 

Hardy v. Woodroofe, 1818 .... -U 
Hilton v. Westminster Bank, Ltd., 1926^ 164 


HOLDER 

Definition of 

Duties of 

Right to Sue 

Rights of 

HOLDER IN DUE COURSE 
and Alteration .... 

Definition of 

and Delivery 

and Fraudulent Completion . 

Rights of 

HOLDER FOR VALUE . . 

HOLDER’S TITLE, DEFECT IN 
HOME SAFE ACCOUNTS . - 

HOUSEHOLDER’S PROTEST . 


HY 


Stamp-Duty on 
YPOTHECATION 


1,69 
. 95 

199 et«g 

*95, 119 
97-99 
114 
97 
110 
131 
9S 
99 
168 
37 
224 
281 
56,64 


Letter of 56, 64 


I. 


ILLEGALITY .... 97 el seq. 

IMMEDIATE PARTIES TO BILL . 1W 
IMPERSONAL PAYEE . . . 101, 155 

Importers Co., Ltd. v. Westminster 

Bank, Ud., 1927 .... 186, 169 

IN-CLEARING 196 

INCHOATE INSTRUMENTS . 111,131 
INDORSEMENTS . . 71, 90, 136 c! set. 

Administrators ...... 149 

Agents 146-1 4S 

Anomalous payees 155 

Bankers and 142 

Blank 79, 137 

Cancellation of 142 

Cheques irregularly drawn - . . 155 

Classes ot ^ . „ , • . , „ . 137 

Companies , 152 
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INDORSEMENTS — continued. 

Conditional .... 

... 139 

Conditional Orders . 

... 248 

Courtesy Titles '. 

... 144 

Date of 

... 118 

Effect of 

... 136 

Executors 

... 149 

Facultative .... 

... 141 

Fiduciary Payees . 

... 153 

Foreign Language 

. . . 158 

Forged 

. . . 232 

Impersonal Payees 

... ISS 

Irregular 

141, 142, 156 

Joint Payees .... 

. . . 146 

Limiting 

. . . 141 

Mark 

. . 154 

Married Women . 

. . . 145 

Negativing .... 

. 141 

Obliterated . >. 

... . 143 

Official Payees 

. . . 153 

Partial' 

. . . 137 

, Partnerships .... 

. . . 151 

Paying Banker and . 

. . . 142 

‘ Pencil 

. . . 143 

Registered Companies 

. . . 152 

Regularity of ... 

. . . 184 

Requisites of ... 

. . . 136 

Restrictive 

117, 139, 190 

Special 

. . 137, 138 

Specimen 

144 ct scq. 

Stamped 

. . 143, 158 

Trustees 

. . . 150 

Widows 

. . . 145 

INDORSER ... 

. 74,89,90 

Liabilities of . 

. . 106, 126 

INFANTS .... 

. . 90 

as Agents 

... 38 

as Customers .... 

. . . 38 

Ingham v. Primrose, 1859 . 

. . . no 

INLAND BILL . . . 

, . . 81 

INSANITY OF CUSTOMER 

. 39 

INSCRIBED STOCKS . 

. . . 58 

INTEREST ON BILL. . 

. . . 226 

INTEREST WARRANTS. 

“ Interplead ** .... 

. 47,253,255 

. . . 37 

INTERVENTION FOR HONOUR 

227 229 

INVESTMENTS . . . 

. . . 20 

Advising on ... 
LO.U.'s 

. . . 68 

. . . 240 

Stamp-Duty on . 

. . . 281 

ISSUE DEPARTMENT. See Bank 
of England. 

ISSUE OF BILL . . . 

. . , . 109 


Joachinson v. Swiss Bank Corporation, 

1921 . . . , . . . 28,29,33 

JOINT ACCOUNTS ... 39 ct seq. 

Bankruptcy of One Party ... 40 

Death of One Party 39 

Husband and Wife 39 

Insanity of One Party .... 40 

JOINT AND SEVERAL LIABILITY 

39, 44, 242 

JOINT-STOCK COMPANIES. See 
Companies. 

Jones, R. , Ltd. v. Waring & Gillow, 

Ltd., 1926 9S 


K. 

King & Boyd v. Porter, 1925 
Kirkwood v. Carroll, 1903 . 
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240 
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Ladbroke v. Todd, 1914 . . . 185, 189 

LAND AS SECURITY .... 60 

Landes v. Marcus, 1 909 93 

Leeds and County Bank, Ltd. v. Walker, 

1883 246 

LEGAL CHARGE 60 

Over Life Policy 60 

Over Stocks and Shares .... 59 

LEGAL MORTGAGE 55 

LEGAL PERSON 90 

LEGAL TENDER 6 

LETTER OF HYPOTHECATION 56, 64 
LETTER OF INDICATION ... 261 
LETTERS OF ADMINISTRATION 42 
LETTERS OF CREDIT . . 261 el scq. 

Bank Acceptance 264 

Circular 261 

Clean 266 

Commercial 263 et seq 

Confirmed 264 

Bank 264 

Documentary 266 

Fixed 265 

Irrevocable 264, 265 

Limited 261 

Non-Commercial .... 261 et scq. 

Omnibus 265 

Revocable. 265 

Revolving 265 

Stamp-Duty on 274, 281 

Travellers’ 261 

Unconfirmed 265 

" World-wide’ 261 

Lewis v. Clay, 1897 104 

LIEN 56 

and Articles for Safe Custody . 57, 67 

Banker’s 56 

on BUI 100 

Circumstances inconsistent with . 57 

Coupons for Collection, over. . . 67 

General 56, 57 

Particular 56 

LIFE POLICIES AS SECURITY 59 et seq. 

Disadvantages of 60 

How charged 60 

Limitation Act, 1939 .... 29, 235 


LIMITED COMPANIES. See Com- 


34 

44 

44 

48 

189 

ISS 


panics. 

LIMITED GARNISHEE ORDERS 
LIMITED PARTNERSHIP . . . 

Limited Partnership Act, 1907 . 
LIQUIDATION OF COMPANY . , . 
Llovds Bank v. Chartered Bank of India, 

' Australia and China, 1928 . 184 

Lloyds Bank v. Hornby, 1933 . 

Lloyds Bank v‘. E. B. Savory & Co., 

1932 185, 186 

LOCAL AUTHORITIES— 
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Orders Issued by 2o2 

Signatures on behalf of ... . 51 

LOCAL CLEARINGS ..... 193 

London and Provincial Bank v. Golding, 

1918 258 

LONDON CLEARING HOUSE . 194, 195 
Rules regarding Answers on Cheques 161 
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Lo rd Tenter den’s Act, 1828 . 
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LOST BILLS . ■ 

120 212 

LOST NOTES, RIGHTS OF FIN 1)1 

R ‘ 247 

LUNACY OF CUSTOMERS 

39 

M. 

MacTaxish v. Michaels, 1912 

220 

MANDATE .... 

39.46 

MARKING OF CHEQUES . 

177 

MARRIED WOMEN— 

as Customers 

38 

MATERIAL ALTERATION 106. 

1 13, 132, 
162. 246 

Mead, In re, 1880 . . 

. 260 

MEMORANDUM OF ASSOCIA- 


TION .... 

45, 49 

Stamp-Dutv on ... 

2S1 

MEMORANDUM OF DEPOSIT 



56, 59, 60 

MERCHANT BANKERS 

13 

MINT PRICE OF GOLD 

4 

MISREPRESENTATION . 

69 

by Banker 

69 

Effect on Bill 

104 

Fraudulent 

69 

Innocent .... 

69 

MONEY AT CALL AND SHORT 

NOTICE ..... 

19 

MONEY ORDERS . . . 

. 257 

Morison v. London, County and 1 

’ est - 

minster Bank Ltd., 1914 . 

184, 1S7 

MORTGAGES — 


Equitable 

55, 59, GO 

Legal 

55, 59, 60 

as Sccuritv 

. 61 

Mortgage Debentures. . . 

47 

Mcuh's v. Owen, 1907 

238 

MUTILATION 

. 134 


N. 


NEGLIGENCE 615,183 

NEGOTIABILITY 71 

NEGOTIABLE INSTRUMENTS . 71 

True Owner ot 72 

NEGOTIABLE SECURITIES . 56,58 

NEGOTIATION 9S 

of Bills 109 et seq, 115 

after Dishonour 119 

when Overdue 117 

NON-EXISTING PAYEE. See 
Fictitious Payee. 

NON-BUSINESS DAYS . . . 85,201 

NON-NEGOTIABLE SECURITIES . 5S 
NON-TRADING CORPORATIONS . 48 

NON-TRADING PARTNERSHIPS .13,91 
North and South Insurance Co. v. 

National Provincial Bank, 1935 . 155 

“ NOT NEGOTIABLE ” . .73, 128, 171, 

256 


Deletion of 133 

Effect of 128 

NOT TRANSFERABLE . .80,129,174, 


NOTARIAL ACT OF HONOUR 

227,229 

Stamp-Duty on 281 

NOTE ISSUES 2 a seq. 

NOTES ISSUED ...... 22 


NOTICE OF DISHONOUR 
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by Admit . . 

Delay in 
Dispensed with 
Form of 
to Guarantor . 
to Maker . 

Rules as to 
Time for giving 
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Waived . . 
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to v, hom given 
NOTING . . 

of Foreiptt Bills 
of Inland Bilb. 

O. 
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